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BeeneHue

Bnocnenﬂee BpeMsi 00 MClaMe IMIIYT ¥ TOBOPSIT MHOro. B Hameit
CTpaHe B JUCKYCCHAX, IOCBSAIIEHHbIX €r0 pa3/lINYHbIM CTOPOHAM 1
¢dbopMaM, IPUHUMAIOT aKTUBHOE y4acTUe He TO/IbKO y4eHble-MCIaMo-
BEMIbl U PEINTMO3HbIE NEATENN, HO U IOIUTUKMY, JKYPHAIUCTDI, COTPY/-
HUKU IIPaBOOXPAHNUTENbHBIX OpraHoB. bpocaercs B I71a3a TOT (aKT, 4TO
U3 BCEX Pa3HOOOPA3HBIX IIPOSB/ICHWII MIC/IaMa B LICHTPE BHUMAaHMS, KaK
IIPaBUJIO, OKA3bIBAIOTCA T€ €r0 aCIEKThI, KOTOPBIE MPAMO MM KOCBEH-
HO CBA3aHBI C ITOJINTUKOIL, TOCYIapCTBOM U IIpaBOM. Jlake IIpyu aHanu3e
VUAEVHON COCTABJISAIONIEN CaMa aKI[eHT Jle/laeTCsl Ha KOHIIeTIUX U Te-
OpMAX, JIEKAIMX B OCHOBE IOMUTUYECKOI aKTMBHOCTY MYCY/IbMaHCKIX
IBIDKeHMI U opranusanmit. [TpudeM peus naeT I7TaBHBIM 06pasoM o e-
ATEBHOCTYU PAaJVIKa/IbHOI HAIIPAB/IEHHOCTIL.

ITpaBaa, IPORO/KAIOT >KUBO OOCY)KIATbCSI BOIIPOCHI MCIAMCKON
sKoHoMuKy. Ho mokasarenpHO, 4TO B 0OMeHe MHEHVSIMI 110 9TO IIPo6-
JIEMaTUKe PAJl POCCUICKUX MCCIENOBATeNIeN MPEAIIOINTAET HEe BCKPBI-
BaTb PO/Ib MCIAMCKUX TIPENIPUHMMATENIbCKIX CTPYKTYP U GOpM Bele-
Husl OM3HeCa B PelIeHNN COLMATbHO-9KOHOMIYECKIX MPOobIeM CoBpe-
MEHHOT'0 00LIeCTBa, a je/IaTh aKLEHT Ha UCIIO/NIb30BAHNMM MHCTUTYTA TaK
Has3bIBaeMoll XaBa/i (IepeBofia foura) st pUHAHCUPOBAHNUA MYCYIIb-
MaHCKOTO 3KCTPEMI3MaA U TeEPpOpU3Ma.

CreflyeT HOGYEpPKHYTDb, YTO KIKOYEBble IIPOOIEMBI, KacaoMuecs
PO MCTIaMa B COBPEMEHHOM MIpPe, CAMBIM TECHBIM 00pa3soM CBsI3aHbI
C MCTAaMCKMMM IIPaBOBBIMM KOHLIENIMAMM M IPAKTUKON MX peanmnsa-
. MeXIYHapOIHBI 9KCTpeMM3M, IImobanmu3anus, IpaBa 4eloBeKa,
HOMUTHYECKYE peOPMBI, COBpeMEHHbIE MOIBITKI BO3POX/CHIS Xalu-
(ata, B3auMoyeliCTBYIe UVMBIIN3ALINIL, PEIUTUI U KY/IBTYP — BCe 3TO B
KOHEYHOM CYeTe BOCHPUHMMAETCA MCIAMOM U MyCyIbMaHAMM CKBO3b
npusMy QUKXa, MCIAMCKOI IIPaBOBOIL TEOPYM 1 IIPAKTUKIL.

[IpaBuIbHO M CBOAMUTD MC/IaM K OTMEYEHHBIM sABIeHUAM? Pasyme-
eTcsl, HeT. Befb pedb upeT npesxje Bcero 06 OfHOI 13 KPYIHeNIINX MU-
POBBIX penuruil. Bmecre ¢ TeM mcnaM IpencTaBisgeT co60il He TONIBKO
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BBEOEHME

peUruio B CO6CTBEHHOM CMbIC/Ie cioBa. OH OHOBPEMEHHO SBJIAETCS
Ky/IBTYpOIi, 00pa3oM >KusHY, HuByusanyeir. [losTtoMy mommnTuka, mpa-
BO, COIMA/IbHbIE IHCTUTYTHI BBICTYIIAIOT MHTETPAIbHON 4acThIO MC/Ia-
Ma, OTPA)KaI0T ero IIPUPOAY, XOTA U He HOCAT HeIIOCPEICTBEHHO Pe/NTH-
03HOTO XapakTepa. [I/11 OKpY>KaoIIiero Myupa MC/IaM 3HAYMM TIpeVIMyIIe-
CTBEHHO 3TUMM CBOMMU NIPOABICHNAMM. B 4aCTHOCTH, B HALM THM OH
OKa3bIBaeTCA B LIEHTPe BHIMAHIISA IJTABHBIM 00Pa30M II0 IIOMUTUYECKIM
ocHOBaHMAM. [lake ec pedb MeT 06 OlleHKe MCTaMa Ha (oHe Ipo-
TMBOCTOSHUA KY/IbTYP ¥ 00pa3oB >KVM3HU, TaK HAa3bIBAEMOTO CTOJIKHO-
BeHNs LYBUIN3ALNIL, BCE PABHO [€/I0 CBOAMUTCA K €ro BOCIPUATHIO B
KayecTBe MOIUTUYECKOro GakTopa, IpudeM, Kak IPaBuUIo, UTPAIOIIEro
HeraTMBHYIO po/b. Hajo mpAMo npusHaTh, 4TO TaKoe OTHOLIEHNE K VC-
JlaMy 3aMeTHO IIpeo6/IajilaeT B COBpEMEHHOM HEeMYCY/IbMaHCKOM MIUpe.

Oco6eHHOCTD HCIaMa KaK BCeOOBEMIIOLIEN CUCTEMBI, KOTOpast
BKJII0YAET, HAPAJY C COOCTBEHHO PeMTyelt, IIpaByu/Ia MUPCKOI XKU3HI,
O3HayYaeT, YTO Ha OCHOBE PEIUTMO3HBIX IOCTYIATOB B HeM CHOPMUPO-
Ba/IVCh IIPeACTAB/IEHNsI O B/IACTH, IPaBe, B3aVIMOOTHOIICHVSX MEXIY
monbMu B 1ienoM. Camu 1o cebe 3TM 06/1aCTV SKU3HM 4YesloBeKa U 06-
11[eCTBa HETOCPeICTBEHHO He MIPUHAJJIeKAT eI, B 4acTHOCTH, Kak
OyaeT MOKa3aHo, MICTAMCKOE TIPABO BBICTYIIAET IOPUANIeCcKUM (eHome-
HOM 11 B OYKBa/IbHOM CMBIC/Ie He ABJIAETCSA 4acTbio permryuym ucnama. Ho
MICTTAMCKO€ CO3HaHIie, MUPOBO33peHNe IIPIUAeT, TAK CKa3aTh, PE/IUTUO3-
HYIO JIETUTVMHOCTD, GYHIAMEHTA/IbHYIO0 CAKPaJIbHYI0 0O0CHOBAaHHOCTD
VICTAMCKVIM MOJIeIAIM IIOJIMTUKY, TOCY/IapCTBa, IpaBa 1 JjaXke SKOHOMM-
Ki. B urore mcmam nperenayer Ha GopMyIMpOBaHNe YeTKOI MO3ULINN
OTHOCUTE/IBHO TOTO, KaK HAJIOKUT pellaTh JI0Oble BOIPOCHI BIACTH,
npaBa, BCell 00IecTBEHHOM >Ku3HU. IIpnyeM — 4TO 0COOEHHO Ba’KHO
OTMETHUTh — IEPBUYHO 37IeCh He TO, KaK JJAHHbIe MHCTUTYTHI (PyHKIIN-
OHVIPYIOT Ha CaMOM JieIe, a TO, KaK OHM JJO/DKHBI Pery/MpoBarbcs. Benb
bopMynupyeMble MCTaMOM pPeLienThl, IPeACTABIeHNA 10 MUPCKUM BO-
IIPOCaM COBCeM He 00s3aTe/IbHO HAXONAT IMPAKTUYeCKOoe BOIUIOLIEHNeE.
Peub uper He 06 oTpakeHUM (PAKTUYECKOTO HMONIOKEHMA Bellell, He O
CylleM, a MMEHHO O I0/DKHOM NOPAZKe, ICTAMCKOM Hjiease, KOTOPbIi Ha
Jiefie efiBa JIV OCTIDKYUM. PealbHOCTD CIIOCOOHA JIMIID TPUO/IVKATBCA K
HeMY, I CTEIIeHb TaKOTO HMPYOIVDKEHNS M3MePSeTCsT MCTTaMCKUMI KpH-
TEPVSIMIL.
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Ecmm B Teopuu penurys u MOMUTUKA OCMBICIVBAIOTCA MCIAMCKIM
CO3HaHMeM KaK HepasZe/lnMble, TO B [IefiCTBUTETbHOCTH T [IBe CTOPO-
HBI MC/IaMa OTHIO[b He BCeIZia CYLIeCTBYIOT BMeCTe KaK ef[HOe Iefoe.
IIpomtoe 1 HacTosIIlee MYCYIbMAHCKOIO MUPa JAal0T MHOXECTBO 00-
PasIioB TOTO, YTO B TOM VIV IHOM €TO PeTMOHEe PeNITO3HasI COCTABIIA-
IOIas JIC/IaMa ABJIAETCS PeaTbHOCTBIO 1 JlasKe TOCIOACTBYeT, a, HAlpH-
Mep, IIpaBoBasl CUCTEMa VM BJIACTHDIC IHCTUTYTHI JAalIeKO OTXOLAT OT
mapuara. VI Ha060pOT: JOCTIDKEHN ST MCIaMCKOJ IIPAaBOBOIL 1 ITOJIATIYe-
CKOJ1 KY/IbTYPbI BIIOJIHE MOTYT MCIO/Ib30BAThCs BHE IIPAMOI 3aBUCUMO-
CTH OT PE/IUTMO3HOM COCTAB/IAIONIE Mc/IamMa. Tak, OTHe/IbHbIe PErMOHbI
Esponbl B CpenHne BeKa 3a¥IMCTBOBaIN HEKOTOPBIE IO/IOKEHN UCTaM-
CKOTO IIPaBa, HO He BOCIIPYMHSAN UCTAM KaK PeIUTHIO.

[TosToMy McIaMCKMIl B3ITIA Ha Hepase/leHHOCTD PEIUTYM 1 TIOJIN-
TUKM (TOYHEe — BCETO HEPETUTMO3HOI0) C/IeflyeT OHMMATh KaK Ipef-
CTaBJIeHNE O TOM, 4TO JJaHHbIe Cepbl He JO/DKHBI PACXOANUTHCH, XOTS Ha
CaMoM [ie/ie U CYIECTBYIOT HepeIKo OTHEIbHO APYT OT Apyra. B To ke
BpeMs JMC/TaMCKOe BOCHPUATHE CIUTHOCTU PENNTVMO3HOTO M MUPCKOTO,
TIO CYTH, O3HAYAEeT, YTO MCTaM BMeIaeT B ce6s 06e 9TV CTOPOHbI KM3HI
U paBHBIM 00pa3oM IIpejIaraeT 4eJI0BeKy PaMKJ IOBEIeHNA B KaX/Ol
U3 HIUX.

OTMeyeHHBINI MOMEHT 00s3aTe/IbHO Ha/I0 YYMTHIBATh IIPY aHA/IN3e
IPOYHO YTBEPAMBILEroCsA, HO II0 HAYYHBIM MepKaM MICKaKeHHOTO IIpef-
CTaBJICHUS O HEPas3fe/MMOCTH (T.e. KeCTKOJ Hepas3pbIBHON CMBIYKe) B
WC/IaMe PeIUTYM ¥ TIOMUTHUKY, @ 3HAUWUT, TOCYlapCTBa, NpaBa, M0OBIX
VHBIX MUPCKVX OTHOIIEHUIT ¥ MHCTUTYTOB. DT JIBe CTOPOHBI MCIAMA,
0€3yCIIOBHO, TECHO B3aMMOCBA3aHBL. MEXIy HUMM HET HEIPOXOAU-
Moit cteHbl. OfHAKO IIPOYHasA CBA3b HE MCK/II0YAeT a, HA00OPOT, CKO-
pee pepmonaraeT ux pasmrdre. [laxke 3SHaMeHNTas MCIAMCKas MaKCUMa
«CTIAM — U PEUTHS, U TOCYJAPCTBO» 110 CBOEN BHYTpPEHHEN JIOTVKe
MICXOIUT U3 TOTO, YTO PEIUTYA U TOCY/LAPCTBO (TOUHEe, BCe HaXofAllee-
Cs BHE PE/IUTHM) He OJHO U TO XKe.

O KOHKPETHBIX BapMaHTAX Pas/INYeHI: PeTUTVMO3HON M MMPCKOI
cdep mcmama Ha mpUMepe MCIAMCKOTO IpaBa pedb IOiifleT B MOC/Ieny-
IOIIMX pasfieaX HACTOSIIEro MCCIeOBaHNA. A IIOKa HapAMy C PacXOx-
IeHVAMM MeXAY YPOBHAMM IIPaKTUYECKON peam3alny MpefncaHuii
MCIaMa 10 COOCTBEHHO PeIUTMO3HBIM U IHBIM BOIIPOCaM 0OpaTiM BHU-
MaHHe Ha ellle OMH Ba)KHBIN II0Ka3aTe/lb JAHHOTO pasmrdeHys. Vme-
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eTcs B BUAY Takas XapaKTepHas 4yepTa MCIaMa, KaKk 0OJIbIIoe pasHo-
obpasne, pucyliiee, XOTs 1 He B OAMHAKOBOI Mepe, IBYM YIIOMSIHY ThIM
ero cropoHaM. be3ycoBHO, IIIOpaIn3M Beerfa ObUI ¥ OCTAaeTC HEOTh-
eMJIEMOJI 4epTOll pelMIMO3HON cocTaBAmlell ncnama. OfHaKo, Kak
IIPEeICTABIISIETCSI, CTEIIEHb BapMATUBHOCTY IIO/IXO/{0B MIC/TAMCKOV MBICTIN
K MYPCKMM IIpo6/IeMaM HeCpaBHVMO Bbllire. ECTb HeMaso Ipu4MH TaKko-
ro pasHOOOpasms, pasHOMBICINA ¥ MHO>KECTBEHHOCTU (OpM, OffHA U3
KOTOPBIX CBsI3aHa C CY/IbHBIM BIVSIHIEM Ha MIPAKTUKY IPETBOPEHNS MC-
JTAMCKVX MIPeINCAHNUIT B JaHHOI 00/1aCTM MECTHBIX TPaguLuii 1 06bI-
JaeB, 00pasa XUSHM PA3TMYHbIX MYCY/IbMaHCKIX COOOIIIECTB.

ITo cpaBHEHMIO C TeMaMy PEeIUTMO3HON HOTMATHKM M KYIbTa BO-
IPOCHI TOJIUTUKY, TOCYAAPCTBA, IIPaBa OCMBICIMBAIOTCA MICIAMOM KyZa
6oree pasHoob6pasHo. Vcmamckue mpencTaBieHys IO STUM IpobieMam
MOTYT OBITh NPSIMO IPOTUBONONOKHBIMU. [IpudeM Takyme KOHILEIILIUN
HepeKo CTaHOBATCA CTep>KHeM IIPOTPaMMHBIX YCTaHOBOK ITOIATHYE-
CKUX OpraHM3alMil, IBYDKEHMII, IapTuii, TeueHui. B aTom ciyyae nc-
JTaMCKJIe TTOXO/bI OYeHb YacTO IMPOTUBOIOCTABISIOTCS HOMUTIYECKIM
peanmiAM, yTBepAMBIIMMCS IIPYHLAIIAM BIACTHU Y IIPaBa, BBIIBUTAIOTCA
B Ka4eCTBe ajIbTEePHATUBLI CYLIECTBYIOIIEMY IIOPAAKY He TOJIBKO B He-
MYCYIBMaHCKMX TOCYAapCTBaX, HO M B CAMOM MYCY/IbMaHCKOM MIUpe.
VIMeHHO 9TO ¥ IPOMCXORNUT, KOT/ia MICIaMCKyie MUPCKIe KOHLeNIuy Oe-
PYT Ha BOOpY>KeHMe MYCY/IbMaHCKIe pajiukanbl u Teppopuctsl. K co-
YKaJIeHNIo, 0OpalljeHne K IIPOTUBOIIONOXXHBIM MCTAMCKUM ITOAXOAAM IS
000CHOBaHMsI KOHCTPYKTMBHBIX Iie/iell BCTpedYaeTCsi B IOTUTUYECKON
IpaKTUKe TOpas3fo pexe, 10 KpailHell Mepe, He TaK aKTUBHO U I'POMKO
3asABJIAAET O cebe.

[Tormy4aeTcs, 4TO MCIaMCKNe IPefCTaBIeHNs O OMUTHKE, TOCyAap-
CTBe, IIpaBe Yallle BCEr0 UTPAIOT CIY>KeOHYIO POJIb, ABJIAITCA MO0 Y-
YeCKUM MHCTPYMEHTOM B PyKaX IIOIMTUIECKIX CIJT, KOTOPbIE CCBUIKAMMU
Ha JCTTaMCKUe MIPUHIMIIBL 000CHOBBIBAIOT CBOY IPOrPaMMHbIe LIeIN 1
cperncTBa ux gocTiokeHus. [IpuMepsr obpaljeHns K MCIaMCKUM JOTMaM
IJIsL OCYIIeCTBJIEHNs] COOCTBEHHO PENTUTMO3HOrO Mpeana 0OHAPYXUTbH
KpaitHe TpynHo. He ciydaiiHo y4yeHble 10 CMX IIOpP He IIPUIIUIN K eJHO-
MY MHEHUIO O TOM, MOXKET JIVI MeXX/JYHapOJIHBIIl TeppOPU3M OO BACHATD-
Csl IUIIDb PEMUTMO3HBIMM MOTMBAMM ¥ CHOCOOHBI /1M MYCyTbMaHCKue
pajiKabl IPeCiefoBaTh YUCTO CAKpaabHbIE LIEN, HE CONpPsDKEHHBIE
C pellleHMeM KaKUX-1160 MOIMTUYeCKNX 3a/iay.
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beccniopno, crep>kHeM McIamMa BBICTYIIA€T PEIUTNUA, a 3HAYUT —
CHICTEMA PEUTMO3HBIX JIOTM ¥ PUTYaNbHbBIX IPABUJI, K KOTOPBIM TECHO
IPUMBIKAIOT HPaBCTBEHHbIE MIOCTY/IATDI U LEHHOCTH!. B Takom nmonmnma-
HUM VICTIaM ABJISI€TCA MJeanoM, OPMEHTUPOM, K KOTOPOMY BEPYIOLINIA
YEJIOBEK JO/DKEH CTPEMUTHCA, HO KOTOPOTO B 3€MHOV >KM3HU OYEHb
TPYAHO IOCTNYb. B TO e BpeM: Ha MpaKTuKe 00 McIaMe CyIAT I/TaBHbIM
006pa3oM He II0 NOCTYIMPYEMOMY UM OTBJ/IeYeHHOMY 06pasiy, a Ha oc-
HOBAaHIU TOTO, KaK BeAyT ce0s M )KUBYT MycyIbMaHe. Benb mobas upest
U CUCTeMA OTBJIEYEHHDIX LIEHHOCTEN IPOBEPAETCA NMPAKTUKON U B KO-
HEYHOM CYEeTe OIpeleNIAeTCA TEM, K YeMY JAHHbIE MJieasIbl ¥ IPYHLIMAIIDI
IPUBOJAT Ha jiene. VIMEHHO I03TOMY, paccykpas 06 ucmame, Clemyer
HeIIPEeMEHHO y4MThIBAaTh peabHbIl 06pa3 KM3HM MycCyrbMaH. BmecTe
C TEM OYEBUJIHO, YTO MC/IAM HM B KOEM CIy4ae He/lb3sl aBTOMATUYECKN
accOIMMpPOBATh C TeM, YTO JeMAI0T OTAeNbHbIe MycynbMaHe. He 6ymem
3a0BIBaTh, YTO OH, KaK U JII00As PeUTIisA, OTKPbIBAET /IIOJAM eIMHCTBEH-
HO BEPHbBI IIyThb IIPaBeJHON >XU3HM, a UATU 110 HEMY WM CBEPHYTD B
CTOPOHY — DeEIIAeT CaM YEI0BEK.

B menmoM mcnam, Kak IpeNCTaBIAeTCSA, HeOOXONMMO OlLEHUBATh B
CHCTeME HECKOIbKMX KOOP/IMHAT — MOCTYIMPYEMbIX UJI€aJIOB U LI€HHO-
CTEll, a TaK)Ke KM3HEHHON MPAKTUKM MYCY/IbMaH. B 3TOM OTHOIIEHMN
BIIOJIHE OIIPABJAHHO Pa3aMyaTh MCAAM KaK CUCTEMY LEHHOCTEN M KaK
06pas >xusHM. [IpudeM peanbHOe MOBefeHNE MYCY/IbMaH MOXET IpU-
O/1VDKATbCS K MCIAMCKMM HOPMaM 1 JaXke COBIAJaTh ¢ HUMU /6O OT-
KJIOHATbCA OT HuX. Takue JeBuanym, HepeaKo BCTyMaloliye B IPsAMOe
IPOTUBOpEYNE C ICIAMOM, 9aCTO OOBACHAIOTCA IPUBEP>KEHHOCTDIO MY-
Cy/IbMaH CBOMM OObI4asM U TpaguuusaM. Ho BHelIHe OHM BOCIPMHU-
MaIOTCA KaK IIPOSABJIEHNME IPUCYILETO MyCy/IbMaHaM CTU/IA MOBENEHNA,
a 3HAYUT, CaMOro yucnama. B pesynbraTe BrieyaTeHue oT JeiCTBUI My-
Cy/IbMaH aBTOMATUYECKM IIEPEHOCUTCA Ha MC/IaM, KOTOPBIIT OLIEHMBAET-
CA IPEUMYILIeCTBEHHO Ha OCHOBE IPAKTUKM PealM3alyM ero MUPCKUX
npennucanuil. PemrnosHas cropoHa mcnama, copMypoBaBIIvecs B
€r0 JIOHE MJeasIbl ¥ LIEHHOCTY IPUB/IEKAIOT 3HAYNTE/TbHO MEHbDIIE BHI-
maHyA. Ho jaxke ec/it cCOOCTBEHHO PETUTIO3HBIE IOTMBI, TEOPETUYECKIe
MOJIe/IN U TIIPVHUMAIOTCA B pacdeT, TO KpaliHe BHIOOPOYHO U TeHEHIU-
O3HO: aKIIEHT JIe/IAeTCA Ha TeX BBIPBAHHBIX M3 KOHTEKCTA IIOCTY/IATaX,
KOTOpbI€ TONKYIOTCA OFHOCTOPOHHE, IIPEB3ATO U B UTOre POPMUPYIOT
HEraTMBHOE OTHOUIEHME K MC/IaMY.
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Tako7l IOAXOZ /IEKUT B OCHOBE OTHO3HAYHO OTPUILIATE/IbHON OLeH-
KI IIapyaTa, KOTOpasd CErOfHA OYEBUIHO NpEBaNIMpPYyeT 32 MpefenaMmu
MYCyIbMaHCKOTO MMpa. Jleo B TOM, YTO MC/IaM B KaueCTBE Ky/IbTYpPbl
u 06pasa )XM3HU BOIUIOIAETCS IIPEX/e BCEro B IIapuare, KOTOPBIIL, B
CBOIO OY€PENb, IEXKUT B OCHOBE VICIAMCKO CUCTEMBI COLIIaTbHBIX HOPM.
B nocnenHue fecsatnneTvis mapyuaT 00Cy>KaeTCsl Ype3BbIYaiiHO aKTIB-
Ho. Cpenut B3IJISIOB Ha 3TOT PeHOMEH SIBHO MPe0bIaaloT HeraTUBHbIE
xapakTepucTuKky. CaM TepMIH «IIapyaT» Yallle BCeTO BOCIPUHIMAETCA
KaK CMHOHMM MYCY/IbMaHCKOJ HETEPIVMOCTH, XKECTOKOCTH, IpUBEp-
JKEHHOCTM CPeJHEeBEKOBBIM IIOPSANKAM, a C/IefloBAaTe/IbHO, KaK aHTUIIO]
IEeMOKPAaTUYECKUM MOMUTUYECKMM MHCTUTYTaM, IpaBaM ¥ CBOOOfaM
yesioBeKa. bojiee TOro, cTano NpUBBIYHBIM pacCMAaTpUBaTh LIapuar B Ka-
4YecTBe JI03YHTa, 0Py U e/l MyCyIbMaHCKUX 3KCTpeMucToB. OTcioza
IenaeTcst BHIBOZ O €ro abCOTIOTHOM HECOBMECTUMOCTH C OPUEHTUPAMMU
HaIllero MIUpa, B3sBLIETO Kypc Ha I7iobanusannio. Mano KTo 3HaeT, 4To
TakKoe IIapuaT BO BCeil ero MOMHOTe. A BOT IIPUMEPHI peann3alnuy ero
OTJE/IbHBIX IIONIOXKEHMII TePPOPUCTUYUECKMMIU OpraHU3aLMAMU BpoOfe
WTWJI nsBecTHBI IPAKTUYECKU KaXkloMy. [IoaToMy He CTOUT youBIATD-
Csl, 9YTO BOIPOC CTaBUTCA peOpoM: MO0 BOCIPMHUMATH CUCTEMY JIM-
OepajbHBIX TOMUTHUKO-TIPABOBBIX IIEHHOCTE, 1160 COXPaHATDh 1 [jaXKe
BO3POXK/IaTh ¥ YKPEIJIATD OCIOACTBO IIapyaTa C €ro, KaK yTBEPKIAI0T
CTOPOHHMKM JE€MOKDPATUM, YHVDKAIOMIVMMY 4Ye/IoBeKa IpefIuCaHMAMMA.
CoueTraHne 9TUX IBYX CUCTEM, CYUTAIOT OHU, HEBO3MOXXHO.

IToHATHO, 4TO B TaKOV CUTyaLMM BO3SHUKAET BOIIPOC O TOM, KaK Cle-
IyeT BOCHPMHMMATDb MC/IaM, HEOThEM/IEMOI YacTbl0 KOTOPOTO LIapyat
apnsgeTca. K ToMy e yduTbIBas, 4TO B HAaIll JHU O PE/IUTUM B L[€JIOM
He IPUHATO roBOPUTH I10X0. Hepeko Ha 3TOT HEPOCTOI BOIIPOC He-
KOTOpBIe aBTOPBI, IIPeTEeHAYIOIMe Ha OOBEKTUBHYIO OLIEHKY LIapuara,
TAIOT YIPOILEHHBIN, €C/IV He CKa3aTh IPYMUTUBHBIN, OTBET: «VcmaMy —
Ia, Iapyaty — HeT». TeM caMbIM LIapyaT paccMaTpuBaeTcs ele 6osee
HEraTUBHO, HeXXe/N MCIaM, ¥ COBEPILIEHHO 6€30CHOBAaTe/IbHO [IPOTUBO-
IIOCTAB/IAETCA EMY.

HecomHeHHO, O06HOTO pofia pelenT He MOXKET He BBI3BaTh He-
HOYMeHMs Y 00'beKTMBHOTO MCC/IefoBaTeNsd M TeM 0ojiee OTTOPXKEHUS Y
MYCY/IbMaH, KOTOpbIE, YTO BIIOJIHE €CTECTBEHHO, BOCIPUHIMAIOT 6e30-
TOBOPOYHYIO KPUTUKY B afipec lilapuaTta Kak Hamajiky Ha ucmaM. OffHako
OJJHMM HeIIPUATUEM 3TOr0 HerpaMOTHOIO pa3BefieH!s McaMa U 1apu-

17



BBEOEHME

aTa Ipo6jeMy IOCIeHEr0 B COBPEMEHHOM Mupe He peinTb. Curyauns
OCJIOKHSACTCS U TeM, 4YTO 3a MOC/IeHIEe IPUOIM3UTENIbHO COPOK JIeT II0-
3MIIMY LIapyaTa B IPABOBBIX CUCTeMaX MHOTMX MYCY/IbMaHCKUX CTpaH
3aMeTHO YKPeIMINCh. 31ech ObUI B3AT KypC Ha 3aMEeHY eBPOIIeIICKOTO 10
CBOEMY XapaKTepy IpaBa 3aKOHOHATENbCTBOM, OPMEHTUPYIOIIMMCA Ha
npenmucanys mapuara. OGHOBpPeMeHHO HAOIIOfaeTCsl Apyras TeHeH-
LM — IpU3HaHUE OTHENbHBIX HOPM M MHCTUTYTOB MUCIAMCKOTO IIpaBa
B IIPAaBOBOIl JEeICTBUTENILHOCTY CTpaH 3alajia, IpUMMeHeHUe UX B Ka-
4eCTBe KOJUIM3MOHHBIX HOPM U JJayKe BK/IIOYEHNE B 3aKOHOMATENbCTBO.
B cBA3K ¢ 9TMM BO3HUMKAeT BOIIPOC O PO/Y, KOTOPYIO UTpaeT LIapuaT B
COBpEMEHHbIX IIPABOBBIX I CY/IeOHBIX CICTEMAX B I[7T0OATbHOM MacIiTa-
6e. CrenyanbHO MOfUEpKHEM, YTO fJaHHAsI Tpo6ieMa BecbMa aKTyalbHa
u g1 Poccun, rge Ha NpOTS KEHUM MOCTIENHUX [IBYX HeCATUIETUN BCe
rpomue 3BYJar rojoca Tex, KTO paTyeT 3a IPETBOPEHNE NIapuaTa, BK/IIO-
YEHME €ro I0JIOKEHNI B [Ie/ICTBYIONIEE 3aKOHONATENbCTBO.

Bce 3T0 TOBOPUT O TOM, YTO MCIAMCKOE IIPAaBO KaK CaMOCTOATENb-
HO€ IOpUANYECKOE ABJECHNE 3aHMMAET 3HAYNTENIbHYI 4acTh NPABOBON
KapThl cerogusuiHero Mupa. Ho ero chepa BIusiHus He OTpaHNIMBAETCS
CUCTEMOII peaIbHO [eliCTBYIOINX HOPM. [leIo B TOM, YTO MC/IaMCKOe CO-
3HaHIE He IPOBOANT MOC/IENOBATEIBHOTO Pas/INyMA MEXY MCTAMCKIM
IIPaBOM KaK CaMOCTOATEIbHBIM IOPUAMYECKUM ABIEHMEM, OTHIO[b HE
CBOZALIVMMCS K PeIUTUY, C OFHOI CTOPOHBI, 1 (PUKXOM U IIApUaToOM —
¢ mpyroit. [l JaHHOTO MMPOBO33peHNs BCe 3TU (eHOMEHBI CYIeCTBY-
I0T BMeCTe B OfHOM Ipo6neMHOM 1ofe. Tem 6Gonee 4to, Kak 6ymeT Io-
Ka3aHO, JICTTAMCKO€e IIPaBo, JjaXke IIOHMMAaeMOe B CTPOrO IOPUANYECKOM
CMBICTIE, pa3BOPAYMBAETCA HE IOMHOCTBIO, IIOCKOIBbKY TVMUTHUPOBAHO
HEKOTOPBIMU MMIIEPATVBHBIMU NIPEIIMCaHNAMM IIapUaTa, T.€. PEeIUTHMN.
IToaTomy Korga ocaefoBaTeIbHO IPAaBOBOE MbIILIIEHNE OIlePUPYeT I10-
HSTVEM IIPABOBOIT OL[€HK, IIPABOBOTO OTHOILIEHNS K KAKOMY-/TOO sIB-
JIEHNIO, MICTAaMCKIII MEHTA/IUTET IOApasyMeBaeT ero anpobamuio ¢ mo-
3uLuii PUKXa, IO, KOTOPBIM IIOHMMAETCs MCTTaMCKas HayKa O IIpaByIax
BHEIIHE BBIPA)KEHHOTO MTOBEIEHN WM OLIEHKAaX BCETO TOTO, YTO MPOSIB-
JIseTCs1 BOBHE. VIMEHHO B 9TOI 0COOEHHOCTI (pUKXa peannsyeTcsi CTaTyc
ucIaMa Kak 06pasa >KM3HU 1 MBIC/IN, BCEOXBATBIBAIOLIEN CYCTEMBI TIpa-
BJJI IOBEJIEHNA M OLICHOYHBIX CY KIEHMIA.

ITosTomy npencTaBreHne Gpukxa B KaueCTBe UCTAMCKOI IOPUCIIPY-
IOEeHLMM U faXKe HayKy O COLMAIbHBIX HOPMaX B 11€IOM MOXKHO CUMTATh
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BIIOJIHE KOPPEKTHBIM, IIOCKOJIbKY OHO BbIY/IEHSAET IIABHOE JIJIA OCMBbIC-
JIEHUsI UCTTAMCKOTO TIPaBa KaK IOPUAMYECKOTO AB/eHMsA. KOpPEeKTHBIM,
HO HEeJIOCTaTOYHBIM. Jle7lo B TOM, YTO (UKX, B3ATHIA B COBOKYIIHOCTH
CBOMX Ka4eCTB U CBOJCTB, OJIHOBPEMEHHO BBICTYIAET CUCTEMOJ Olie-
HOK BCETO, YTO MIMeeT BHellIHee BbIpaxkeHe. OH Takke BK/II0YaeT Habop
IpYEMOB, METOJ0B, MHCTPYMEHTOB, MO3BOJAKIINX CHOPMYINPOBATH
TaKMe OLEHKY, BBIPa3sUTh MCIAMCKOe OTHOLIEHNE K JII0ObIM peaTbHbIM
WY BOOOpaskaeMbIM COOBITHAM, (PaKTaM, IOCTYIKaM, KOTOpble MIMEIOT
IPAKTUYECKOE 3HAYEHME VI BHELIHEE IIPOsAB/IEHNE.,

VHbIMU cTOBaMI, HOHATME PUKXA CYLIECTBEHHO LIVPe €T0 BOCIIPHU-
ATUA KaK CUCTeMbl COLMAJIBbHBIX (B TOM YHUC/IE IOPUANYECKUX) HOPM.
VpeitHoe HasHaueHNe 3TOr0 (peHOMEHa NepeXOfUT FAHHbIe TPAHMIIBI.
DuUKX B CMBIC/Ie HayKH, CreludUIecKoil 06/1acTy 3HaHUA IPeTeHAyeT
Ha CII0COOHOCTD OLICHNUTD BCE, YTO BHIPAXKaeTCsA BOBHE. VIMEHHO B TaKoil
yepTe GuKxa B KOHEYHOM CUeTe IPOABIIAETCA CTATYC UCTAaMa He TONbKO
KaK pe/lUruy B cOOCTBEHHOM CMBIC/Ie C/IOBA, HO ¥ KaK o0pasa XXW3HIU,
YHUBEPCA/IbHO CUCTEMBI IIPABMII U OLIEHOK.

OueHky, mpepraraeMble GUKXOM OTHOCUTENIBHO TOTO, YTO IIPOJC-
XOJUT B OKPY’KaKOlleM 3€MHOM MMUPE, OIb3YITCA Y MyCy/IbMaH O4€Hb
6onpumM aproputeToM. OHM KpaliHe Cepbe3HO BOCIPMHUMAIOTCS U He-
MYCY/IbMaHCKMM OKPY>KEHMEM, IIOCKOIbKY PacCMaTpPUBAKOTCA B Kade-
CTBE MO3VIMM CAMOTO MC/IaMa II0 aKTYa/IbHbIM BOIIPOCAM, BOTHYIOLIYM
COBPEMEHHOE Y€/I0BEYECTBO.

ITonATHO, 9TO yKa3aHHbIE OLEHKM HE MOTYT CYMTAThCA HEIIOT PELIN-
MbIMU. Benb OHM B KOHIE KOHIIOB IIPEJCTAB/AIT MHEHUA MYyCy/lIbMaH-
CKMX MBICIUTEIel, KOTOPbIe He TaPaHTVPOBAHbI OT OIIMOOYHBIX CY>KIe-
Huii. [I0osTOMy CTaTyC 1 aBTOPUTET TAKMUX BHIBOJOB 3aBUCAT OT TOTO, KTO
ux copmynmuposan u o6ocHoBal. Ho xpaliHe BaKHO UMeTb B BULY, YTO
yKa3aHHbIE OLICHKY Y BBIBOJIBI IIPETEHAYIOT HA TO, YTOOBI IPU3HABATD-
A MApMATCKUMIU TI0 CyllecTBy. [lajeko He CIydaiiHO GopMyampyeMble
GUKXOM HO3UIMM TIPAMO MMEHYIOTCS MIapUATCKUMM, IOCKOIbKY CUH-
TAIOTCA BBIPAKEHMEM CYTU CaMOTO IApMaTa, €ro PalMOHATIbHBIM OC-
MbIceHneM. HecOMHEHHO, OHM He MOTYT OBITb IIOCTAB/IEHbI B OfUH DAL
C IPAMBIMY IIPEANMCAaHUAMY IIapuaTa — nonoxxenuamu Kopana u Cyn-
ubl [Ipopoka. Ho Bce >xe faHHbIe BRIBOJIBI — HE IIPOCTO MHEHMSA YYEHbIX,
a OLIeHKI1, CPOPMY/IMPOBAaHHbBIE HA OCHOBE LIIApPMATa, «VM3B/IeYeHHbBIE» 113
HETO, B TOJI VIV VHOJ CTeIIeH) OPMEeHTVPOBaHHbIE Ha MOCTIDKeHUe 60-
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>KECTBEHHOI UCTHUHBL B 3TOM OTHOMLIEHNN OLleHKa GUKXOM KaKOTr0o-11ubo
SIBJICHMSI MIMeeT OCOOBIII BeC B I71a3aX MYCY/IbMaH, IOCKOJIbKY BOCIIPHU-
HMMAeTCsA MM KaK OTpaykKeHMe CYTV CAaMOT0 MIap1aTa, a 3HA4YNT, MCTaMa.

Ba’kHO IIOTYEpKHY T, YTO JalleKO He BCera KOHLeNTya/IbHbIe MOJi-
X0zbI (PUKXa K OKPY>KaIollell AelICTBUTEIbBHOCTY COBIIAJIAIOT C peaIbHOI
K13HbI0. Hanpumep, hopMynupyemble UM HOPMBI OTHOCUTEILHO BEpO-
OTCTYITHMYeCTBA, HAKa3aHNUII 3a OT/e/IbHbIe IPeCTYIUIeHN JIN CTaTyca
JKEHIIVHBI B COBPEMEHHBIX MYCY/IbMaHCKIX CTPaHaX 4acTo He peansy-
foTcs Ha npaktyuke. Ho nMeHHO oHM HOpMUPYIOT 06liiee OTHOIIEHME K
IIApMATY ¥ VIC/IAMY, IpeobIajaoliiee B HallleM MUpe.

XapaxTepHble 0COOCHHOCTM (MKXa B LIEJIOM MOIYT OBITb pacIpo-
CTpaHeHbl U Ha MCIIAMCKOe IpaBo, 160, Kak OyjeT MOKa3aHo, BCe ero
HOPMBI ¥ IPUHLIMIBL ABIATCA IpegmmcaHusaMu ¢ukxa. Tem 6onee
€C/IU Y4ecTb, YTO MCIAMCKOE IPaBO OOBIYHO paccMaTpUBAeTCA B Ka-
JyecTBe CMHOHMMA IIapyaTa Wiy GUKxa. ITO OTHOCUTCA U K UJIGITHON
ponu ¢ukxa, Ha3HaYeHMEe KOTOPOTO IIOApasyMeBaeT B TOM YNC/Ie OLieH-
Ky BCEro TOTO, YTO IOJy4aeT BHEIIHee BbIpakeHue. VIMEHHO 10aToMy
PacKpbITVie COBPEMEHHOI pO/IM MCAAMCKOTO IpaBa IPeAIoaraeT He
TOJIBKO aHA/IN3 €T0 I0PUAMIECKNX 0COOEHHOCTEI I MeCTa B IIPABOBBIX
cucTeMax, HO M MCCIEJOBaHNE MMO3UINII MCIaMCKO IPAaBOBON MBIC/IN
10 Hanboslee BaKHBIM ITPpo6IeMaM COBPEMEHHOTO MMPA, IMEIOIVIM OT-
HOIIIEHMeE K JICTIaMY.

Vsydenue mapuara, ¢pMuKxa U MCIAMCKOIO IpaBa TpebyeT 00s3a-
Te/IbHO YUYNTBIBATB ellle Of[VIH Ba)KHbIIT pakTop. JIeno B TOM, 4TO McIaM-
CKasd COLMATbHO-HOPMATVMBHAS CMCTEMa, BKIIOYAsA ee IOPUANYeCKUIT
KOMIIOHEHT (JMIC/IaMCKOe IIPaBO B CTPOIOM CMBIC/Ie), Ha IIPAKTUKe pea-
NIM3YeTCs B TECHOM B3aMOJEICTBIM C MHBIMI PETYIATOPAMM, KOTOpPbIe
OKa3bIBAIOT Ha Hee HEellOCPe[CTBEHHOe BIMAHNUE M CYIeCTBEHHBIM 00-
pasoM MopuUIUPYIOT IpeTBOpeHue npasml ¢pukxa (mapuara). [Tpu-
MEHUTENbHO K IOC/Ie[IHEMY pedb MeT O MECTHBIX TPaAMIVAX U 00bI-
yasax (afatax). MycylibMaHe >KUBYT B CUCTeMe IepeIIeTalolXCcs Co-
LVaJIbHBIX HOPM. B ee pamkax mpepmmcanus mapuara (Qukxa) TpygHO
OTJENMNUTDh OT 0ObI4aeB, KOTOpPbIE 3a4acTyI0 BOCIPUHMMAIOTCA CaMUMUI
MYCy/IbMaHaMM KaK IpeAIucaHys mapyuarta (HanpyumMep, o6bruail KpoB-
HOJI MeCTY WU TaK Ha3blBaeMble yOuiicTBa dyecTn). B urore orHOLIeHNME
K TaK/M aHaXpOHM3MaM 6e3 JOCTAaTOYHBIX OCHOBAHMII IEPEHOCUTCS Ha
IIApMAT, @ 3HAUNT, Ha VICTAMCKOE IIPaBo.

20



BBEOEHME

Yro ke KacaeTcsl MCIIAMCKOro IIpaBa KaK I0pUAMYecKoro heHoMeHa,
TO M OHO B HAIIM JHU JOCTaTOYHO AKTMBHO B3aUMOJENCTBYET C MHBI-
MU TIPAaBOBBIMM 97IEMEHTAMM, IIPEX/I€ BCETO C €BPONENICKON IPaBOBO
Ky/IbTypoil. be3 ydera TakyuX TeCHbIX KOHTAKTOB BBLABUTH CrelnpuKy
COBPEMEHHOTI0 MCIaMCKOTO IIPaBa HEBO3MOXKHO.

OpHako, HeCMOTpPsI Ha Cepbe3HOe BNMAHME APYIMX MPaBOBBIX Tpa-
UL, COBPeMEHHOe MC/IaMCKOoe IPaBO COXpaHSAeT CBOI CHelUQUKY,
TECHYIO CBA3b C PEINTMO3HBIM MYCY/IbMaHCKIM CO3HaHMeM. VI x0T Kak
IOPUANYECKOe SIBJIEHNE MCIAaMCKOe IIPaBO IIPeACTaBisieT coboil caMo-
CTOSATENbHBIN (PeHOMEH, MYCY/IbMaHCKOE Pe/IUTMO3HOe CO3HAHMe He BU-
OWUT TIPYHUUIIMATBHBIX Pasnuynil MeKAY HUM 1 1mapuatoMm (puxxom),
CUNTaA VX ABJIEHNMAMIU OJHOTO Nopszka. Tem 6oree 4TO MCTaMCKOe IIpa-
BO B IOpPUIMYECKOM 3HAYEHUM NVMUTHPOBAHO HEKOTOPBIMU MMIIEpPA-
TUBHBIMY TIPEANMCAHNAMY IIAPUATA, T.€. PEUTMOZHBIMY ITOCTY/IaTaMMU.
V noromy a1 penmuIrno3Horo Mycy/l1bMaHCKOTO CO3HaHMA OHO JIeVICTBU-
T€/IbHO OCTAETCsl HEOThEeM/IEMOIL YaCThIO PEIUTUIL.

B 10 >Xe BpemsA ¢ TOYKM 3peHMs MPAaBOBOM TEOPUM MCIAMCKOE IIpa-
BO NPMHAIEKNAT K IOPUANIECKUM SIBTICHUAM, He OYAydUy 971eMeHTOM
peUINM, XOTA U UCHBITHIBAET €€ 3aMeTHOe BaMsAHMe. MOXKHO cKasaTb,
YTO MICTAMCKOE IIPABO MPENCTAET IPABOM B IOPUAMIECKOM CMBICTIE, [eil-
CTBYIOIMM B MYCY/IbMaHCKOJ1 Cpefie Ipy MpeobIafiaHii peuIuo3HOro
cosHaHus1. Peub uzer o peHoMeHe, B KOTOPOM B HaMOOJbIIIell CTeeHN
IPOABIAITCA Ka4eCTBA IIPaBa, MAKCUMA/JIbHO BO3MOXXHbIE B YCIIOBMAX
MYCYIbMaHCKOJ KyIbTYPbl ¥ COOTBETCTBYIOILETO €1 MMPOBO33PEHMA.

BakHas ponb UCIaMCKOI COIMATbHO-HOPMATUBHO TEOPUM 3aKJTIO-
4aeTCsA B TOM, YTO OHA HEMOCPENCTBEHHO BJIMAET Ha MYCY/IbMaHCKOE
CO3HaHIle, Ipefaras LIKaay OLEHOK /II00bIX SIBIEHMII, JeVICTBNUI, 110-
CTYIIKOB, OTHOLIEHMNI, peLIeHNit 1 T.II. B TakoM KauecTBe 3Ta HayKa BbI-
CTYIIAeT MPEX/E BCETO KAaK MHTE/UIEKTYa/IbHbI MHCTPYMEHT, KOTOPBIN
peanpHO GOPMUPYET MEHTATUTET ¥ HAIIpaB/LsieT OBefeHNMe TI0feil. ITO
00CTOATENIbCTBO KpajlHe Ba>KHO YYUTBIBATh IIPYU BEJJeHUY IUaJIOTa C MY-
Cy/IbMaHaMl, MYCY/IbMaHCKUM 00LIecTBOM B LiesoM. Ilosmiym ¢puxxa
B 3HAUEHU HAyKM O TIPaBM/IaX [IOBefeHsI HeOOXOAMMO IIPYHIMATD BO
BHMMaHMe U TOIZA, KOIZla MyCY/IbMaHCKOMY MUPY IPeJIaraloTCA dyXK-
Tbl€ EMY OLIEHKW, MHCTUTYTHI M pelIeHns. EC/u Takme pelenThl He yKa-
IBIBAIOTCS B PaMKy (uKxa Wy He 0OOCHOBAHBI €r0 KPUTEPUAMIU, TO
OHU BpsJL /11 OYAYT JIETKO BOCIIPMHATBI MYCY/IbMaHCKOI Cpefioil.
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B aTom cmbicie Gukx mpencrasisieT co60ii HAOOP TEOPETUIECKNX
KOHCTPYKLMI ¥ UAeIHBIX KoHLeniuil. Ho oy obmajjaroT BIOHE pe-
a7IbHOM CMJION ¥ TIOJNIYYaloT NpaKTUyeckoe BoIytoumeHue. IIpudem mo
CBOEMY COJepP)KaHMIO Y HAIIPABIEHHOCTU 3TV KOHLENIUY MOTYT OBITH
CaMbIMM Pa3HBIMM U JlJaKe IPOTUBOIIOIOKHBIMU — KpaliHe paiuKasb-
HBIMI WM, HA000POT, yMepeHHbIMI. Takme pasHOOOpasHble UAEIHbIE
YCTAaHOBKM JIETKO IIPEBPALIAIOTCA B IOBeleHIe, OTHOLIEHNA U JeliCTBIS,
CTAQHOBSTCS pea/bHOCThI0. IToka3aTe/IbHO, YTO Ha MPAKTUKe HaUOOIb-
LIYI0 aKTMBHOCTD IEMOHCTPUPYIOT IOCTAaTOYHO pafyKaabHble TPAKTOB-
KI IIapuaTa. VIMEeHHO OHI IIO/Ib3yIOTCA CaMOll LIV POKOI M3BECTHOCTBIO
U TIPUBJIEKAIOT BHMMAaHNE, TIOCKOIbKY JIENAIOT aKIEHT Ha MPOTUBOIO-
CTaBJ/ICHNUI MCTTaMa TnbepalIbHbIM YCTAHOBKaM. B oTmmune ot HUX MeHee
KOH(POHTALMOHHBIE TTOAXO/bI OCTAIOTCA B TeHU. B MTOre sKCTpeMucT-
cKoe IpouTeHye maprara (¢pukxa) K1afeTcsi B OCHOBY IMPOKO pacipo-
CTPaHEHHOJ HEraTMBHOM OLIEHKM CaMOTOo JMCIaMa.

MHorue nonoyxeHns GyuKxa Kak CUCTEMbI IIPaBuUI HOBefeHN: (B TOM
YyCTIe U TaKMe, KOTOPble OL€HMBAIOTCA MYCYIbMAaHCKUM CO3HaHMEM B
KauecTBe VMMIIEPaTUMBHBIX) HE IIOJIYYaloT IOPUAVYECKOro IPU3HAHNA B
COBPEMEHHBIX MYCYJIbMaHCKUX CTpaHax. [lelicTByloliee 3/jeCb 3aKOHO-
JaTeIbCTBO He MpefycMaTpuBaeT CTPOIUX 3alpeToB, chOPMYINpOBaH-
HBIX QUKXOM, WIN He PUKCUpPYeT 00s13aTe/IbHbIe C TOUKY 3peHys pyuKxa
HopMbL. Ho 3T0 He BimseT Ha mo3uLMIo GUKXa KaK TOKTPUHBI, KOTOpas
IPONOJDKaeT OTHOCUTD JAaHHBIE 3aIIPeThl MM 00s13aTe/IbHbIC IIPeIca-
HIISI K MIMITePaTHBHBIM LIapyaTcKuM npasunaM. OT oLeHKM GuKxoM pe-
QJIBHOTO TTOJIO>KEHM A Belljeil 3aBUCUT MHOTO€, eC/Ii He 0(UINMATIbHO, TO
¢daxTdeckn. B yacTHOCTH, HeliCTBYE 3aKOHONATEIbCTBA, KaK IIPABUIIO,
($hopManpHO He CBs3aHO C OTHOLIEHMEM K HeMy (VKXa, KOTOPBIL MOYXKeT
CYMTATh IIPUHATbIE HOPMAaTUBHBIE IPABOBbIE AKThI COOTBETCTBYIOLMMHI
mapuary 6o mporuBopevamyumu eMy. Ho mis ofimecTBeHHOro MHe-
HIIsI, MYCY/IBMAaHCKOTO CO3HAHMS TaKas OLieHKA OTHIOND He Oe3pasimny-
Ha. [TokasarenbHO, YTO pa3Hble IOMIUTUYECKVe CUIbL /11 000CHOBaHMSA
CBOMX IIPOrpaMM WM (POPMY/IMPOBAHNUSA OTHOIICHNUA K JeCTBYOLIEMY
IpaBy NpuberamT K IIapyaTCKoOil apryMeHTaluy. B3rsaapl aBTopurer-
HBIX MYCY/IbMaHCKMX IIPaBOBEJOB II0 9TUM BOIIPOCAM 4acTo Ipuobpe-
TalOT CEPbe3HOE MOUTUYECKOEe 3HAUEHME.

Bce 9T0 moOKaspIBaeT, HACKOJIbKO 3HAUMMa OLleHKA JI00BIX IpaBo-
BBIX VWJIM TTOJIUTUYECKMX pPelleHu ¢ mosuuym Gpukxa, a 3Ha4UT, Iapy-
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ara. VIMEHHO Ha JaHHBI KPUTEPUIl OPUEHTUPYETCS MYCY/IbMaHCKOe
MUPOBO33p€eHIE€ B CBOEM OTHOIIEHNM K HOMUTHKE U MPaBY, MPUHUMAS
760 oTBepras Te Wiy 1Hele peanuu. [TpudeM 3HAYMMOCTD TAKOTO CBO€-
00pa3HOro HeO(UIMAIBHOTO IIAPUATCKOTO KOHTPOJIA B HAIUM JHU He
CTaHOBUTCSI MeHee aKTyanbHOi. Hao6opoT, ¢ HadasoM «apabckoil Bec-
HBI» OHa Jlake BO3pocia. Bo3aMo)<HO, Tocie mopaskeHns MCIaMCKUX 110-
JIMTUYECKUX CUIT B psifie apabckux ctpan (nmpexxpe Bcero B Erumre) pornb
IIAPMATCKOI apryMeHTalVM OjIs1 0OOCHOBaHMs IIPABOBON IIOJIMTYKU
HECKO/IbKO Cy3mnach. Ho BpAA /M MOXKHO CYMTAThb TaKyIO TeHJEHI[UIO
HeoOparumoit. Tem 6oree ecny IPUHATD BO BHUMaHMe 0COOYI0 aKTMB-
HOCTb, KOTOPYIO B IIOC/IEHIE IOIbI IIPOSBIIACT 3allpellieHHOe B Halllel
CTpaHe Tak HasbiBaeMoe Vcmamckoe rocymapcrso (MI), mpetenpytomee
Ha JINJIePCTBO B BO3POXKAEHNM LIIAPUATCKUX MHCTUTYTOB 1 HOPM.

CoBpeMeHHYI0 ponb (pUKXa — MCTAMCKOI HOPMATMBHON JOKTPU-
HbI, IMEIOLIlell PeIUIO3HbIe KOPHY, — TPYAHO HMOHATDH 6e3 ydeTa erlje
ofiHOrO BaKHOro obcrosaTenscTa. Ecim XIX Beky Obl1o mpucylie Mac-
ITaOHOE YTBEPXKJEHVe aTeUCTUYECKON TeHIECHLINY, a IPOLIIOe CTONIe-
TV MOYKHO OXapaKTepy30BaTh KaK 30Xy MpeoOIafaHms IOMUTHIECKIX
UJI0JIOT I, TO HayaBllleecs ThICAYe/IeTHe OTMEUEeHO BCIITIECKOM Pe/IUT-
03HOTO MMPOBO33peHMsA. IIpudeM Takoe sIBJIeHJME BO MHOTOM CBSI3aHO
C pe3KolT aKTVMBM3aLMeIl JC/TaMa 110 BCeM HallpaBJIeHUAM.

CeropiHs B Mupe HaO/MIOAAI0TCSA IPSAMO IIPOTUBOIIOIOKHBIE TEHIEH-
nym. C OfHOI CTOPOHBI, HAOMPAIOT CUTY PEIUIUO3HbIE MHCTUTYTHI, pe-
JIATHS TITyOOKO IIPOHMKAET B ITyOIMYHOE 00IeCTBEHHOE IPOCTPAHCTBO,
B IIOJIUTHUKY, & C PYTOil — YTBEP>KJAaeTCs CEKYIAPU3M, KOTOPBIIL B psifie
CTpaH mpuobpeTaeT XapaKTep arpecCUBHON CeKy/LApU3aliu MOTUTHKY,
npasa 1 ob1iectBa. MexXy 9TUMM BYMS OpMEHTALVISIMU 000CTPSIOTCA
IPOTUBOPEYNsI, KOTOpble Haubojiee HAIJIAIHO IIPOSIBIIAIOTCSA Ha IIpYMe-
pe MyCy/IbMaHCKJX MEHBIIMHCTB, CGOpMUPOBABLINXCS Ha 3amafe, pe-
uMylecTBeHHO B EBpore.

Hapsiny ¢ pasmexxeBaHyeM II0 TUMHUM «PEIUTUS — CEKYIAPUIM»,
COBPEMEHHDIII MUP CTAJIKUBAETCS U C APYTUMMM IPOTUBOpeYnsaAMI. Xa-
PaKTepHBIM Il HEro IpolieccaM YHuUUKALMM, COMDKeHnsI U oba-
M3l IPOTUBOCTOAT AKI[eHT Ha caMOMAEHTU(UKALNM, CTPEMIIEHe
3aLIMTUTD CBOIO CaMOOBITHOCTD, BEPHYTHCS K CBOMM KOPHSM, I/IaBHBIM
06pasoM K [yXOBHO-HPABCTBEHHBIM U PEIUIVO3HBIM IIEHHOCTAM. Takast
0COOEHHOCTD HAIMIALHO IPOSAB/AETCSA B IOMUTIYECKON JKU3HU U TIpaBe
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MHOTVIX MYCY/IBMaHCKVX CTpaH. [IokasarenbHO, 4TO B IIOC/IERHIE eCs-
TUIETHUS Pa3BUTHE VX IIPABOBBIX CUCTEM COYETaeT aKTUBHOE 3aIMCTBO-
BaHMe 001I1eMIPOBBIX MOJE/IEN C 3aMeTHBIM YKpeIlIeHeM ITO3ULNIL JiC-
JIAMCKOTO TIPaBa.

W Bce e, HECMOTPSI Ha OTMeYEHHbIE IIPOTNBOPEYNBbIE TEHAEHIINI,
XapaKTepu3yIolie COCTOSHNE COBPEMEHHOTO 4YelI0BEeYecTBa, [YXOB-
HO-HPaBCTBEHHBIE OPMEHTUPDI U [[EHHOCTY IPUOOPETAIOT B HbIHEITHEM
Mupe ocoboe 3HaYeHMe. B TedeHme [OCTATOYHO [INTENBHOTO BPEMEHN
Hallla [VBWIN3ALSI 9BOMTIOIMOHNPOBAA, IIPOJABUTasiCh B OCHOBHOM I10
IYTY TEXHOTOIMYECKOTO IIPOrpecca ¢ 3aMeTHBIM KPEHOM B CTOPOHY Ma-
TepuanbHbIX IeHHOCTelt. Celfyac BbDKMBaHNE YeJIOBEYECTBA B IIEPBYIO
odepefb 3aBUCUT He OT Ha/IMYVsI MaTepUaIbHBIX PECYPCOB, @ OT YMEHMs
MMM PAaCHOPSANTHCS He BO BPeJ, YeMOBEKY, HO B ero monb3y. Ja u takast
yrpoXKalasi COBpEMEHHOMY Ye/I0BEYeCTBY OIIACHOCTD, KaK MEXIyHa-
POMHBII TePPOPU3M, HE MOXKET OBITh MPEOIOTIEHA TOTBKO BOEHHO-TEX-
HUYECKUMU, (PUHAHCOBBIMU, TEXHOTOTMYECKUMY CpeficTBamu. He MeHee
Ba)XHO UCIIONb30BATh MIEIHbIe apIyMeHThI. [IpiMeHNTeIbHO K MYCY/Ib-
MaHCKOMY pafiKaau3My 9TO O3HadaeT HeOOXOMMOCTb OOpalleHns K
MCTTAMCKMM TIOTIMTUKO-TIPABOBBIM ITOCTY/IATaM B IE/IAX pasBeHYAHMsI
[PECTYIIHOI U/Ie0/IOTUY TEPPOpU3MA.

C y4eTOM [JaHHOTO OOCTOATENbCTBA JUATIOT KY/IBTYP, PeIUIMIL, CU-
CTeM IYXOBHO-HPABCTBEHHBIX LIEHHOCTEN IIPHOOPETAeT 0COOBII CMBICTI.
KoHe4yHO, COBpeMeHHBIII MU IEPEeXIBAET Cepbe3Hble KPU3MUCHI 13-3a
KOH(QIMKTA YKa3aHHBIX LIEHHOCTEl! ¥ OPVMEeHTHPOB. Beb oHM criocoOHbI
UTPATh [JaJIeKO He OFHO3HAYHYIO POJIb: COREICTBOBATh B3aMMOIIOHMMA-
HUIO U CTAaOMIBHOCTY WIN, HALIPOTUB, Pa3KUraTh KOH(INKTEI, CTUMY-
NIMPOBATh HACWJIVE U JaXKe OTPAB/bIBATb TEPPOPU3M.

Ho BMecTe ¢ TeM 6e3 fmajnora MeXXiy HMMU TPYHHO, eCIu BOoOIIe
BO3MOXKHO, U30€XaTb I'yOUTeIbHOTO CTOIKHOBEHVsI LIMBUIN3ALIUI VTN
XOTs1 ObI CHUSUTD YPOBEHD pasfe/AolinX UX IpoTuBopednit. JJocTike-
HI€ TaHHOI 11U COTPSIKEHO CO MHOTUMI CJTOXKHOCTSIMU. Bejip, Kak 1mo-
Ka3bIBaeT MPAKTIKa COBPEMEHHOI'O MUPOBOTO PasBUTMsI, TaK Ha3bIBa-
eMoe CTOIKHOBEHNe LMBIIN3ALNIL II0 CYyTH HpeAcTaBsieT coboil KOH-
(IMKT TOMUTUYECKUX MHTEPECOB, COMEPHUYECTBO 32 MaTepUa/bHBIE
pecypchl, SKOHOMMYECKOe MPEBOCXOACTBO 1 cheprl BaussHus. Ha aTom
(hoHe TOBONTBHO PEeNKO BO3HUKAIOT YMCTO PEMUTMO3HbIE IIPOTUBOPEYNS.
Ho BaXHO y4MTHIBATH, YTO LMBWINM3ALVIOHHBIE PA3TNMUMs, [IPOSIBIISI-
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IOIIVeCs] B HECOBIIAJICHUM PEIUTVMO3HBIX IIOCTY/IATOB, B OOJIBLINHCTBE
CNy4aeB YCUIMBAIOT NPOTUBOCTOAHME TI0 3TUM HampaBleHusAM. Tpyp-
HOpaspelnMas 3ajjada B TOM U COCTOMT, YTOOBI IPeBPATUTD PA3TNYINA
MEXJY KYJIbTYPaMM U PEIUIVAMY M3 UCTOYHUKA KOH(INKTOB B IIOBO
¥ OCHOBY JI/ISl iYIa/IOTa ¥ B3aIMOOOOTalie .

ITpaBo M uHbBIE COLMA/IbHbIE IIPABMU/IA IOBEEHUA — BaKHeNIIas
YJacTb KY/IBTYPbI T000ro o0lecTBa. B 13BeCTHOM CMBICTIE YPOBEHD €ro
PasBUTHSA 3aBUCUT OT TOTO, KAKOE MECTO 3aHUMaeT IIPaBo B OOIeil cu-
CTeMe COIMANbHO-HOPMATUBHOTO PEryIMPOBaHNUA. DTO OTHOCUTCA U K
COBPEMEHHOMY MYCY/IbMaHCKOMY OOIIeCTBY, I/Is1 KOTOPOT'O XapaKTePHO
CJIO>XHOE ¥ IPOTUBOPEIMBOE B3aMMOJIENICTBIE CAMbIX Pa3HbIX COLIMATIb-
HBIX PETy/IATOPOB. B 4acTHOCTM, HEOJHO3HAYHOE COOTHOIIEHE PEIUTH-
O3HBIX I Iopyuandeckux HopM. C OfHON CTOPOHBI, KaK OyfeT IOKa3aHo
B HACTOSILIEM MCC/IEJOBAHMM, ICTTAMCKIE PETUTMO3HbIE TIOCTY/IATHI 110-
CITY)KM/I OCHOBOJI (POPMMPOBAHMA MCIAMCKOTO IpaBa KaK Iopupmde-
ckoro eHoMeHa. A C [pyroil — VIMEHHO VIMIIepaTVBHbIe IIPeACaHNsA
IIapyaTa yCTaHaB/IMBAIOT >KECTKUE PaMKU peajusalyuy TpeOOBaHUI
npaBa. TeM caMbIM IOTEHIIMAN MCTAMCKOTO ITpaBa OKAa3bIBAETCS TUMM-
TUPOBAH VIMEHHO PEIUTMO3HBIMY JJOTMAMU.

OpnHako Jake ¢ YY4ETOM TaKoOJ CIEeIV(UKU COLMaTbHO-HOPMAaTUB-
HOJI CMCTeMBI MYCYIbMAHCKOTO OOIecTBa MMEHHO MCIAaMCKOe IPaBo
MO>KeT 1 JOJ/KHO CHITPaTh 37iech 0co0yI0 ponb. VI3BecTHO, 4TO [yajor
MEX/y PasIMIHBIMU PEIUTUAMY HAa YPOBHE JOTMATUKM, MCXOIHBIX I10-
CTY/IATOB BEPBI CTA/IKMBAETCA CO MHOTMMM CIOXHOCTSAMU U3-3a HEIpe-
OJIO/IMMBIX PACXOXIEHNUI B BOIIpOCaX BepoydeHus. B yacTHOCTH, HEKO-
TOpbIe TeYeHMsI XPUCTUAHCTBA BOOOIe He CUUTAIOT VICIAM PEIUTMEIL.
B cBor ouepenp, ncIaMcKoe MUPOBO33PEHME MIOJIArAET, YTO XPUCTUAHE
U UyZIey MCKasuIM HUCIOCTaHHOe UM 00XXeCTBEHHOE OTKPOBEHIE, KO-
TOpPO€ B IOJIJIMHHOM BUJI€ MCIOBERYET MNIIb ucaaM. Ilonarno, uro Ta-
KI€ PasHOYTEHNUA MEIIAI0T IPOLYKTUBHOMY AMA/IOry Ha ypOBHE pe/u-
TYIO3HBIX YYEeHMIA.

Y0 Xe KacaeTcs pasfensgeMbIX BeIyIUMI PEIUTMAMY HPABCTBEH-
HBIX I[eHHOCTEl1, TO 37IeCh [Ma/IOr MeXJy HUMM CK/IafibIBaeTcs Oonee
raaxo. Tem 6oree ecnu pedb MAET O B3aUMOJEIICTBUM KY/IBTYP V1 LIUBY-
JIM3aluil, KOTA B AMAJIOT BCTYHAIOT IpaBoBble (heHOMeHBL. KoHeuHo, 1
B 0071aCTH ITpaBa XBaTaeT IPOTUBOPEUNIT MEX/Y MCIAMOM I OCTA/IbHBIM
mypoM. Ho B m060M cirydae Ha 9TOM ypOBHE X OTHOLIEHMA He CTOJIb
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KOH(IMKTHBI. YOeNTeIbHbIM IIPUMEPOM TaKOI OLleHKM ABJIAIOTCA IIpa-
BOBBIE CHCTEMBI COBPEMEHHBIX MYCY/IBMaHCKUX CTPaH, KOTOpbIE II0-
CTPOEHBI Ha COYeTaHMY U B3aVIMOZEIICTBUY MCTTAMCKIX U eBPOIIeIICKIX
Tpaguumit. [Ja u coBpeMeHHO€e IPaBO HEKOTOPBIX 3aIIaJHBIX TOCYAAPCTB
BOCIIPMHUMAET OT/e/IbHbIE NCTTAMCKIIe IPaBOBbIe MHCTUTYTHL.

ITpakTrKa yOeauTeNbHO CBUETENbCTBYET O TOM, YTO IMEHHO IIPaBO
B HanbOJIbLIeN CTeeHy IPUCIOCO0IEHO K IIPEONOIEHNI0 KOHGINKTOB
WIN, BO BCSAKOM CJIydae, CHYDKEHUIO YPOBHS IPOTMBOCTOSIHUS MCTIaM-
CKOJT ¥ 3aIlaffHOI KY/IBTYp. B 4acTHOCTM, K paspelleHnio IpOTUBOpe-
41T, BBI3BAaHHBIX HECOBIIA/IeHIEM PEMTUTMO3HbIX IOTM 1 HPABCTBEHHBIX
IIEHHOCTE.

91U 0COOEHHOCTH MPABOBBIX MHCTPYMEHTOB, BK/IIOYAs MCIAMCKOEe
[IPaBO, BEChMa aKTYa/IbHBI /I HEMYCY/IbMaHCKIX CTPAH, I7ie IIPOXKIBa-
0T MHOTOYVC/IEHHbIE IT0 COCTABY MYCY/IbMaHCKIie MEHBIIMHCTBA. B TOM
unucre gt Poccyn. O6palijeHne K MCTaMCKOMY IIPaBy MOXeT OBITH K
TOMY >Ke TIOJIE3HBIM [I/IS IIPEOKONEHNsT HeTOpasyMeHMIi, HaKOIVBIINX-
Cs1 BOKPYT MC/IaMa U Imapuara. A 9To, B CBOK OYepefb, MprodpeTaeTr B
HaI JHU 0COOYIO IOMUTNYECKYIO aKTya/TIbHOCTb.

Cronp BakKHasI MUCCHSI TIpaBa OOBSICHAETCS TeM, ITO OHO He TONb-
KO COLIMAJIBHBII PEry/siTOp, HO M MYTh paspelieHns: KOHGIMKTOB, CIIO-
CO0 apryMeHTaLyM CBOeJl MO3UIMA B CIIOpe, METOJ, BefeHMs [iaora.
CoBpemeHHast 3110Xa Bce GoJiee CTAHOBUTCS, BO BCIKOM CTydae LO/DKHA
CTaHOBUTHCS, IPABOBOIL. JHAYNT, PacTeT U 3HaYeHNMe IIPAaBOBOI KY/IbTY-
Pbl, B TOM 4nciIe ucnamckoit. KoneuHo, B Tl Mepe, B KOTOPOIf OHa OpH-
EHTHPYETCsI Ha CTPOTO I0PUANIECKIe KPUTEPUIL.

PasymeeTcsi, He MeHee [Ie/ICTBEHHBIMM OCTAIOTCS J[yXOBHO-HpaB-
CTBEHHBIE OCHOBBI AMazora B COBpeMeHHOM Mupe. Ilomydaercs, 4To
bUKX, TOHMMaeMBIT KaK IpaBIjIa BHELIHE BBIPAKEHHOTO ITOBEEHIIsS, B
TOM 4YNC/Ie U IPaBOBbIe, a TAKXKe KaK MCIaMCKasi HayKa O TaKUX HOp-
Max (peluriosHbIX, HPaBCTBEHHBIX, IOPUANYECKNX), HO/DKEH 3aHATH
IOCTOIHOE MeCTO B yKa3aHHOM jfyanore. IIpy 3ToM Korjga Mbl TOBOPUM
0 ¢ukxe, TO MMeeM B BUJY U MCIAMCKOE IIPaBO, KOTOPOE SIB/ISIETCS €0
YaCTBIO.

Besyc/moBHO, ecy 13 OTPOMHOTO U IPOTUBOPEUNBOTO MCTAMCKOTO
UJIEIHOTO apCeHasa HaMePEeHHO BbIOpATh pajjuKanbHble, SKCTPEMUCT-
CKJfe B3IVISABL, TO HU O KAaKOM €ro Auajiore ¢ [PYTUMM Ky/IbTypaMu, pe-
JUTUSAMM ¥ HPABCTBEHHO-JYXOBHBIMM CUCTEMaMMi He MOXKET OBITb I

26



BBEOEHME

peun. Benp uasor mpeymnonaraeT rOTOBHOCTb M YMeHUe CIyIIATh APY-
rOro, MOHMMATh €0 MO3UIINIO ¥ IPMHMUMATD €€, UCKaTh KOMIIPOMUCCHI,
IOIYCKaTb, YTO TBOJ OIIIOHEHT MOXXET OBITb IIPABBIM, ) IIpefIararb
pasyMHble peliieHys. VIMes B BUY Takoll HOJIXOM, OCHOBATE/Ib OJHOI 113
BeyIIMX KO/ (yKxa MMaM MaluK [oarast, 4To CYUTaeT CBoe MHEHNe
0e3yCIOBHO MPaBU/IbHBIM, HO He MCKII0YaeT BO3MO>KHOCTD OLIMOKM, a
TOYKY 3pEHN OIIIIOHEHTOB OL|eHMBaeT KaK HEBEPHYIO, HO JIOIYCKaeT Ha-
JIMYMie Y HUX BEPHBIX CY>KIEHMIL.

[ToHATHO, YTO B AMA/IOr MOTYT BCTYIATh Pa3IMyYHble CTOPOHBI —
cTosIye Ha ONM3KMUX IO3MLVAX M CYIIECTBEHHO PacXOfAllyecs BO
B3IVIAAZIaX, COFO3HUKY VM TIPOTUBHUKY. [IMamor MOXXeT pasBUBaThCS MEX-
Iy COBEpIIEHHO PAa3HBIMU KY/IbTYpPaMIM ¥ BHYTPY OJHOI IVIBVJIV3ALIVINA.
ITosToMy B HacTosAlleM MCCIIESOBAHNY peyb IOJIET O BCEBO3MOXKHBIX
BapuaHTax pmanora. KOHEYHO, K HUM [JOIYCTUMO HOXOANTH C Pa3HbIX
nosuimit. B wactHOCTH, MI06OBIE TeMBI, CBSI3aHHBIE C MCIAMOM, MOTYT
PacKpbIBaTbCsA € TOYKY 3peHMs TPAAMUIMOHHOTO MYCYIbMaHCKOTO MU-
POBO33peHNs, MCIAMCKOI PeIMTMO3HON JorMbl. [lapannenbHo sTH BO-
IPOCHI OCMBICTIVBAIOTCA CBETCKVM HAay4YHBIM MCIaMoBefieHueM. Jla u
B paMKaX 00OMX IIOIXOJOB CYILIEeCTBYIOT CaMble pasHONUKMUE, HEPENKO
IPSIMO TIPOTUBOIIOJIOKHBIE CY>KIEHSI.

C y4eTOM YHMBepCaJbHOTO XapakTepa (QUKXa KaK CUCTEMbI COLIU-
QJIbBHBIX HOPM U IIaBHBIM 00pa3oM 0co001 06/1acTu MCIaMCKOTO 3Ha-
HVIS O TIOOBIX SIBJIEHVSIX, MMEIOIMX BHEI[Hee BbIPAXKeHNe, 1je/Ib JaHHOI
PaboThI 3aK/TI0YaeTCsI B aHA/MNM3E VICIAMCKOTO [IpaBa B €r0 TECHON CBSI3N
¢ ¢pukxom. OJHOBpEeMEHHO CTaBUTCA 3ajjadya PacKpbITh IIOJXOJ, COBpe-
MEHHOJ MCTaMCKOJT IPaBOBOJl MBIC/IM K CaMbIM OCTPBIM IIpobiiema,
KOTOpbIe BOIHYIOT Halll MMP ¥ VIMEIOT IIPAMOE OTHOIIEeHNMe K VICTIaMy U
MycynbMaHaM. EcTecTBEHHO, MCCIejOBaHNe MeCTa JMC/IaMCKOTo IIpaBa
B COBPEMEHHBIX IIPABOBBIX CHCTeMaX He ObI/I0 Obl IOMHBIM 0e3 OL[eHKI
HepCIIeKTHB VICIaMCKOJ ITPaBoOBOIl Ky/IbTypbl B Poccum.

[Tpemmaraemass pabora mpefcTaBiseT coboil OfUH U3 BO3MOXKHBIX
BapMaHTOB OCMBICTIEHVSI TOCTAB/IEHHBIX B Hell BOIIPOCOB. ABTOP B IIOJI-
HOJI Mepe 0CO3HAaeT, YTO Ha 3aTPOHYThbIE B KHUTE CI0)KeTbI BIIOJIHE [JOIY-
CTUMO CMOTpeTh IOo-MHOMY. TeM Oojiee OH He IpeTeHAyeT Ha Oe30IIN-
60YHOCTb CBOMX BBIBOJIOB. 3/1eCh HAIIPAIIMBAETCS CPABHEHNE C MYCY/Ib-
MaHCKIM CYAbell, KOTOPbIiT JKellaeT C/Ief0BaTh IIPaBy IIPY OTCYTCTBUU
OJIHO3HAYHOT'O VICTOYHMKA, Ha KOTOPBI/I OH MOXKET yBEPEHHO OIlepeThCsl.
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VimenHo o Takoit cutyauuy ropoput IIpopok Myxamman: «Ecnm cynps
BBIHOCHJI PellleHMe Ha OCHOBE MJPKTUXaZla MO BOIPOCY, He IPefycMO-
TPEHHOMY IIPSIMO B CBAIIEHHBIX TEKCTaX, I 0Ka3asICA IIPaB, TO OH JOCTO-
VH IByKPaTHOTO BO3HATPAX/IEHN; €C/IM )Ke B CBOEM PellIeHNH B paMKax
UJPKTUXaJa OH OLIMOCs, TO BCe PaBHO 3aC/y>KUBAeT HAaTPafibl, XOTA U B
OIHOKPAaTHOM pa3mMepe»'.

Kax 1 cyzbs, 0 KOTOpOM MJeT peyb B IPUBeJeHHOM BbICKa3bIBaHNUM
ITocnannuka Ajlaxa, aBTOP JaHHOTO MCCIENOBaHMA CTPEMUJICA OTbI-
CKaTb MICTVHY MM XOTA Obl IPUOIM3UTBCA K Hell, MICCIeNys Ja/leKo He
o4eBVHbIE IIpobneMbl. Hackolnbko eMy 9TO yHanoch — CyZUTDb 4YMTa-
TETAM.

! Anv-Byxapu Myxammad 6un Ucemaun 6un Mbpaxum 6un anv-Myeupa anv-Iica-
¢u. NocroepHbie xagucsl. p-Pusx, 2015. C. 1171. Ne 7352 (ua apab. s3.). JanbHerimme
CCBIIKM Ha 3TOT COOPHMK Xa/[¥ICOB BK/IIOYAIOT KPATKMIT BAPMAHT HAIMCAHNUA UMEHM CO-
craButens (Anb-Byxapu), HOMep CTPaHMITBI ¥ Xa/iyica.
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Paspen 1

MCNAMCKOE NMPABO —
YACTb MMPOBOM
NMPABOBOWM KYNbTYPbI






1.1. lWWAPHAT, ®UNKX
N MICNTAMCKOE [MPABO

CKOHua MCTeKIIero cronerus B Poccum mosABUIOCh HeMalo HOBBIX
paboT, MOCBAIEHHBIX MCIAMCKOMY MIPaBy' B LIEJIOM M €TO OTHE/b-
HBIM acriekTam?. [Tpofomxkaercs nepensgaHue aHAJTOTMYHBIX 110 TeMa-
THUKe TPYZOB, KOTOPbIe BIIepBble YBUE/IN CBET ellje BO BTOPOII II0JIOBIHE
XIX — Havane XX B.> BceM nHTepecyommMcs MCIAMCKUM IIPAaBOM JO-

' Kak 6yzieT moxasaHo, TepPMUH «MCTAMCKOE TIPaBO» MPEIIOYTUTE/IbHee OObIYHO MC-
M0/Tb3yeMOr0 B Hay4HOII IUTepaType M paHee yHOTPeO/IABIIErocs aBTOPOM HACTOSIIEN
KHUTY TEPMUHA «MYCY/IbMAHCKO€ IIPaBO».

> Cm., nanpumep: Illapuar: Teopyst ¥ IpakTuka. MaTepyanasl MeKpernoH. Ha-
y4.-IpakT. KoH®. Ya, 26-28 cents6pst 2000 r. Ya, 2000; Baprosckas E.FO. Mycynrpman-
CKO€ IIpaBoO ¥ IpaBoBas KynbTypa. M., 2001; Vicmam u npaso B Poccun. Bom. 1-3. M.,
2003-2004; Kepumos I'M. Ilapuat: 3akoH >xn3un Mmycynbpman. Otserst [Ilapnara Ha mpo6-
nembl coBpemennoctu. CII6., 2007; Quaunc A6y Amuna Bunsnb. 3aKOHBI XUSHU MYCYITb-
MaH. DBOJIIOLS (bMKxa. M., 2002; IJmaii B.B., boep B.M., Iuny, A.A. MycynbMaHCKoe ce-
meitHoe npaBo. CII6., 1998; Imatii B.B. CraHOB/IeHIE U COBPEMEHHOE COCTOSIHIE MYCYIIb-
MAHCKOTO IIpaBa HaclefoBaHMs (MCTOpUKO-IpaBoBoit aHanmus). CII6., 1999; IImaii B.B.
Bak u gapene. I[IpuHImIIb GOPMIPOBAHMSA U COBPEMEHHbIE TEHICHIIVN UX SBOTIOINI
B MyCY/IbMaHCKOM IIpaBe: HCTOPUKO-IpaBoBoit anamua. CII6., 2000; I[maii B.B. Perymu-
poBaHMe CeMeitHO-OpayHbIX OTHOLIEHNIT MyCy/IbMaH «IPaBOM IU4YHOro cTarycar. CII6.,
2000; bexkun PJ. CrpaxoBaHue B MyCylIbMaHCKOM Ipase. M., 2001; Aymaes C.-X. Oc-
HOBBI MICTITAMCKOTO YTOJIOBHOTO Ipasa. M., 2003; Anzymounos III. MycynbMaHCKOe IPaBo
I npenogasarereit. 1-2. M., 2006; Boponbexos C. llapuar. M., 2002; Xoxnvuuesa O.O.
Mycynpbmanckoe npaso. Kypc nmekuuit u JoxymeHTanbHble MaTepuansl. H. Hosropog,
2006; Camueynnun B.K. Vicnam n mpaBo: onbit moctinkenus. Yoa, 2006; Paxmarnos A.P,
Pysues PJK., Paxmanos A.P. Vicnamckoe npaBo: y4e6. Ya, 2010; Kosnuxun V.JO. Mycynb-
MaHcKoe npaso // IlpaBosenenne. 2011. Ne 3; OcHOBBI TeOpUM ¥ MICTOPUY MCTAMCKOTO
mpaBa / of pen. VI.A. Bacunbesa, V1.10. Kosmuxuna. CII6., 2018; Vicmamckoe yromoBHoe
npaBo u npouecc / nop pep. VLIO. Kosmmxuna, H.I. Croitko. CII6., 2018; Yupkun B.E.
HexoToprle 3/1eMeHTBI 061I1eT0 ¥ 0COOEHHOTO B MYCYIbMAaHCKOJ MPaBOBOI KymbType //
TocymapcTso u ipaso. 2012. Ne 10; Konecnuxos I1.M. MycynbMaHCKO€e IPAaBO B IIPaBOBBIX
cucremax bmmxnero Bocroka. Tyma, 2012; Konecnuxos I1.M. IIpaBoBble CCTeMBI CTPaH
MyCynbMaHCKOro BocToka: ucropus u coppeMeHHOCTh. Kasanb, 2014.

3 Cm., B wactHocTH: Topray H. VIsnoxeHre Hadas MyCy/IbMaHCKOTO 3aKOHOBEEHIIS.
(penpunT. u3A.). M., 1991. (Bsix. man. opur.: CII6., 1850); Kapaynos 1-ti H.A. OcHOBBI
MycynbMaHCKoro npasa // CrpykamenT: JINT.-Xy#ox. anbMaHax (Vcropuueckoe Hace-
nue. TIpunoxenne x rasere «KaBkasckmit kpait». Boim. 4). CraBponons, 1991; Bau den
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CTYIIHBI VICCTIEOBAHNA, OITyOIMKOBaHHbIE HA PYCCKOM SI3bIKE B IPYTUX
crpanax CHI, a takxe B Ykpanne*. KpoMe Toro, BBIXOZIAT B CBET B pyc-
CKOM IlepeBofie pabOThI CIEINaINCTOB 10 IIAPUATY U3 MYCYIbMaHCKIX
U 3aIIaJHBIX CTPaH".

B 60/IbIIMHCTBE 3TUX, KaK U IOATOTOB/ICHHBIX €llje B COBETCKMII Ie-
MO, MCCIEIOBAHMIA MCTTAMCKOE IIPAaBO PACCMATPUBAETCA KaK CMUHOHUM
HIapyaTa, B KOTOPOM PEIUTMO3HOE ¥ IIPAaBOBOE Hayala IPYHLMIINATIbHO
HE OT/IE/IEHBI IPYT OT Apyra. Ha 3TOM OCHOBaHMM HEKOTOPBIE aBTOPBI
BOOOIIle OTPUILIAIOT IOPUAMIECKIIT XapaKTep NCIaMCKOro mpasa’.

Ha Ham B3I, aHa/IM3 COOTHOLICHN A YKa3aHHOTO peHOMEHa C IIa-
PHMATOM C IMO3MLINIL COBPEMEHHOI IIPAaBOBON HAYKM IIO3BOJIAET IPOBECTU
MeXX/ly HYMMY JJOCTaTOYHO 4eTKoe pasnnyne. Ho B mo6om cimydae BbIAB-
JIEHVE XapaKTEPHBIX YePT MCIAMCKOIO IpaBa KaK IPUAMYECKOTO SABJIe-
HIISI HEBO3MOXKHO 0€3 OTBeTa Ha BOIIPOC O TOM, UTO K€ IPeCTaB/IAI0T
co06oi1 mapuar 1 GUKX.

Bepe J1.B.C. OcHOBHBIE Haya/la MyCY/IbMaHCKOTO IIpaBa COITIACHO YYEHUIO IMaMoB AGy
Xanudsr u Madun. M., 2005; Mapeunanu b. Xupos. KoMMeHTapun MycynbMaHCKOTO
mpasa: B 2 4., 4 T. M, 2008.

* Cm., Hanpumep: Bauwes JK. O61ie IPUHIMIIBL UCTAMCKOTO IIPaBa, TeOpysl JOKa-
3aTe/IbCTB U CUCTeMa HakasaHus. AnMarsl, 1996; Bypues V.b. [leiicTBue MyCynbMaHCKOTO
mpasa B fopesomonyoHHoM Tamxunkucrane (VIII — mavano XX BB.). Jyman6e, 1999;
Paxmanos A.P, Paxmanos A.P. VicmaMckoe IpaBo: y4e6. 1y By3oB. TamkenT, 2003; Taxu-
pos D.T., Xanukos A.I' lllapuat: mpaBoBast peraMeHTaLst OpaIHO-CeMEeITHbIX U HaCTIef -
CTBeHHbIX oTHoureHuit. [ymnran6e, 2001; MycynbMaHCKoe IpaBo (BHYTPEHHME U MeX-
JyHapOJHO-IIpaBoOBble HOPMBI) / mmop; peni. M.A. CapcembaeBa. Anmatsl, 1999; bexpys X.
Vcnamckue Tpapuiun mpasa. Opecca, 2006.

* Cwm., Hanpumep: Anv-Bymu Myxammao Caud Pamadan. ITytb pasmedeH. OTkas oT
Ma3xaboB — OIIacHejllllee 13 HOBOBBEIEHUII, yIPOXKAOLINX MCTAMCKOMY IIapuaty. M.,
2004; Asamonna anv-Yama Xameneu Catiud Anu. VicmaMcKoe IpaBo B BOIIPOCAX M OTBETAX.
M., 2006; Vicnamckoe mpaBo: yue6. mocobue / coct. Myxamman Pesa Momdern. M., 2010;
Taxma3s A6danvxamuo. Xanaurckuit prkx. KaHoHs! pemnrnosHoit npaktukn. T. 1. Penn-
ruosusle obasannocty. H. Hosropon, 2007; Taxmas A60anvxamud. Xanadutckuit GUKX.
CewmeitHo-6paynble oTHoLIeHuA. bpakocoyeranne. H. Hosropog, 2007; Baiic B.[Jx. Tyx
MycynbMaHckoro npasa. M.; CII6., 2008; Pos M. Vicmamckoe IIpaBo: MCTOPHs U COBpe-
MeHHOCTb. M., 2019; Xannax B. Victopus nciaMcKux Teopuii mpaBa: BBefleH)e B CyHHUT-
CKyI0 Teopuio mpasa. M., 2020.

¢ Cm., Hanipumep: Tunssymounosa PX. Ilpupona MycybMaHCKoro npasa. Yoa, 2003;
Pasnos @.M., Tunssymounosa PX. IOpunndeckas mpupofa MyCyIbMaHCKOro mpasa //
IITapyat: Teopus u npakTuka. Ya, 2000; Pasgros O.M. IOpucnpynennus. Kypc meximit.
Vda, 2001. C. 281-289.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

LLlapuart: onpenenexue, CTpyKTypa, 0CO6EHHOCTH
HOPMaTMBHbIX MPeAnMUCcaHmit

B mcimamckoit Tpagynym TepMMH «IIapyaT» UCIOIb3yeTcs Jyid 0003Ha-
YeH)sI HadepTaHHOro AJUIaXOM ITyTH, CIeAys 110 KOTOPOMY IIpaBOBep-
HbIJ1 JOCTUTaeT MUPCKOTO COBEPLIEHCTBA 1 6/1arOIOy4Ns, a HOCTIe CBO-
eil 3eMHOJT KM3HI MOXKET PacCUMTBIBATh HA OOXKECTBEHHYIO MIIOCTb.
Hampumep, B cogepxamemcs B Kopane ob6pamennn Ajiaxa K CBoeMy
ITocnannuky: «ITorom Mbl HactaBumu Tebs [, Myxammap,] Ha OyTb
npepnucannii [boxecrBenusix]. Vau ke mytem aTuM...» (45: 18)7 —
yKa3aHHBIII Ty Th Ha3BaH II0-apabCcKu «imapuatoM». OOl TMHIBUCTH-
YeCKMI CMBICT JAHHOTO TEPMMHA CTAHOBUTCA fCHEe, eCNIU Y4eCTb €ro
IPOUCXOX/IeHME OT TJIaTONIA «IIa-pa-a», KOTOPBIIl HEOTHOKPATHO BCTpe-
vaeTcsl B KopaHe B 3HaYeHUM «IIPEAIIICHIBATH, yCTAHABIMBATH YTO-TNO0
B Ka4yecTBe 0bOs13arenbHOrO» (Hampumep, 42: 13, 21).

OpHOBpeMeHHO B MC/IaMCKOI HayYHOI MBICTM YTBEPAVIIOCDH CIIeIIN-
a/7lbHOE, MCIOJIb3yeMoe IIpY M3y4eHUM MCIaMa, OlpefeeHne lapuara
KaK COBOKYITHOCTM OOpallleHHbIX K TIOASAM IpeAIMCaHNil, yCTaHOBJICH-
HBIX AJJIaXOM 1 TIepefJaHHBIX MM 4epes cBoero [Jocmannmuka — IIpopoka
Myxammaga. Takoe MoHMMaHMe BBI3bIBAET, IO KpaliHell Mepe, TpU BO-
IIpoca U NMO3BOJAET [aTh Ha HUX IPUHIMIINAIbHBIE OTBETHI.

Bo-mepBbIX, ITe caefyeT MCKATh IpeAnucanns umapuara? V3 mpu-
BEJIEHHOT'O BBl OIIpefie/ieHNs 3TO JOCTaTOYHO o4yeBuiHO. Benp Ilpo-
pox MyxaMMaj OCTaBWI CBOUM IIOC/IENOBATe/ISIM ABa MCTOYHUKA 60-
JKeCTBEHHBIX 3amoBefieil. VIMu sapmaoTca KopaH — cBsAlleHHas KHUTA
UCTaMa, HelTOCPEACTBEHHO NpefcTaB/ALIas OO0l OTKpOBeHMe AJla-
xa, u Cynna ITpopoka — cobpaHye npefannit (XaayucoB) O JesTHUAX U
U3PpEYEHNAX ITOCTIETHETO, KOTOPbIE TAKXKE PAaCCMATPUBAIOTCA MCIaMCKOM
MBIC/IbIO KaK BOIUIOIIeHMe BOMU BceBbILIHEr0, XOTA U BbIPa)KEHHOI B
KOCBEHHOI1 (opMe, dyepes OINCaHMe IIOCTYIKOB MU Iiepefiady BbICKa-
3piBaHMI ero IlocmanHuka.

Bo-BTOpBIX, C/IOXKMBIIEECSA B MCIAMCKON TpaiyLUM OIpefie/ieHye
HIapyaTa 3acTaBiAeT IOPA3MBILIATL Hafl TeM, KaKue >Ke KOHKPETHO

7 3pech u nanee Kopan nurupyercs no nspganuio: Kopas / mep. ¢ apa6. 1 KOMMEHT.
M.-H. OcmaHoBa. 3-e usp., mepepa6. un pom. M.; CII6., 2010. ITepsas nudpa B ckoOkax
O3HaYaeT HOMeP Cypbl, a udpa Ioc/Ie ABOETONs — HOMep aliaTa. [lepeBox OTHAEeNbHBIX
QILSITOB YTOYHEH C y4eTOM TPAJMINIL UX TOTKOBAHNSI MYCY/IbMAaHCKVIMMU YYEHBIMI.
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HpenmcaHyisl TOAPasyMeBaTCs mof mapuatoM. OTBedast Ha 9TOT BO-
POC, HEOOXOAMMO OTMETUTD, YTO, II0 MHEHMIO OOJBUIMHCTBA UCTaM-
CKMX MBICTIITEIEl, IapyaT COCTOUT U3 TPeX YacTeil: PeIUIVO3HOI JOT-
MAaTHKI, ICTAMCKOJ 9TMKY U TaK Ha3bIBAeMbIX IPAKTUYECKUX HOPM, Pe-
TY/IUPYIOLUX BHEIIHEee TOBeMeHe ofieit. [[pryeM HOpMaTHBHAS YacTh
mapyaTa — He IPOCTO HeKoe [OIIOJTHEHMe K MCIaMCKOI JOTMaTuKe 1
9THKe, a ero BaXHeas cocTas/uiiomas. He cryvyaiiHo HeKOTOpbIe aB-
TOPUTETHBIE MCCIEJOBATE/IN CINTAIOT, YTO PETUTMO3HAs JOTMATHKa 3a-
HIMaeT B IIapyaTe Aake MOFYMHEHHOE IIOIOXKEeH)e IT0 OTHOLIEHNIO K
IpaBy®, a OT/ebHble HAIIPABJIEHNsST ICTAMCKOI MBIC/IM BOOOIIIe OrpaHu-
YMBAIOT MIAPYAT IPABMIAMI BHEIIHETO TIOBEeHS YelioBeKa. B yacTHO-
CTHM, TAaKOTO MHEHMs MPUAEP>KMBAETCS MIMUTCKAs MCTaMCKas Teopusl.
Ho u cpemu mpaBOBeJOB CYHHMUTCKON OpPMEHTAIMM HETPYSHO HANTH
Y4YEHBIX, KOTOpbIE Pa3Je/sioT 3TOT HOAXOA. [IoKa3aTebHBIM [IPUMEPOM
SABJISIETCS LIMPOKO M3BecTHass KHura Maxmyna IllanTyTa, KOTOpBIL B
40-x rogax mpouuroro Beka 651 mydruem Ernnra. Camo ee HasBaHue —
«VIcmam: TorMaTuKa U mapuaT»’ — rOBOPUT O TOM, YTO aBTOP He BKITIO-
YaeT B IIApyaT JOTMaTHdYecKye MOCTYIaThl ucnaMa. Jla u comepskaHue
3TOTO TPYZa MOATBEPXK/AAET, YTO K IIAPMATY yIEHbIT OTHOCKUT /IUIIb Te
[pefIICaHNs MCTTaMa, KOTOPble YCTaHABIMBAKIT MPaBMjIa ITOBELEHNS
Iofiell B pasMMIHBIX chepax SKUSHIL.

Ba’kHO MMeTh B BUAY, YTO B HOPMATVBHOM OTHOLIEHNN LIAPUAT OX-
BaThIBaeT KaK KY/IbTOBbIE MPEIMCAHNS, YCTAaHABIMBAOIINE TIOPSIOK
VICIIO/IHEHMsI CYTy060 penuriosHbIx 00s3aHHOCTEl, TaK U IpaBWa, pe-
TY/IUPYIOLye MUPCKIe B3aXMOOTHOIIEHVsI MyCynbMaH. IlogdaepkuBast
0CO6EHHOCTY COOTHOLIEHNSI STUX JIBYX PasHOBUIHOCTEN HOPM LIApU-
ara, akajeMuk B. Bapronbn mucan: «XpuCTUAHWUH, YTOOBI UCIOMTHNUTD
TpeOOBaHMsI CBOEIT BEPbI, TO/DKEH 3a0bITh cebs1 panu 6ora u O/1KHero;
OT MyCy/lIbMaHMHA €r0 3aKOH TpebyeT, YTOObI OH Cpefyl CBOMX Jiell He
3a0pIBasI 6ora, COBepIIas B IIOJIOKEHHOE BpeMsI MOJIUTBEHHBIIT 00psL 1
OT/IaBaJI YaCTh CBOETO VIMYILECTBA B IIOIb3Y OeTHBIX» .

Ecnn B 97011 OljeHKe BBIpKEHNE «CPENN CBOUX Je/T» BBIIEIUTH OCO-
60, a TIOJ] CTIOBOM «3aKOH» IIOHMMATb «IIapuaT» (OYeBUHO, ITO U MMeTT

8 Schacht J. Islamic Religious Law // The Legacy of Islam. Oxford, 1979. P. 292.

® Cm.: Hlanmym Maxmyo. Vicnam: gormatuka u mapuat. Kaup, 6.1. (Ha apa6. s13.).

' Bapmonvo B.B. Mycynbmanckuit mup // Akagemux B.B. Bapronpg. Cou. T. VI. Pa-
60THI 10 McTOpUM MCIama 1 apabekoro xamdara. M., 1966. C. 218.
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B BUJY aBTOP), TO HMONTYYUTCS JOCTATOYHO eMKas XapaKTepUCTHUKa I10-
ciefHero. VlHade roBopsi, LIapyMaT He MCYEPIIBIBAETCS IOCTYIaTaMIu,
OIpefe/AINMY YOKAEHNS, BHYTPEHHMIT MUP ¥ COCTOSTHUE PETTUT-
O3HOI1 COBECTM MYCY/IbMaHMHA WIN >Ke KaCaloLMMMCS IOPs/iKa COBEp-
IIEeHNsI UM PETMTMO3HBIX 00psfoB. He MeHblllee 3HaUeHMe OH yHesseT
npobeMaM IIOBCETHEBHOI SKU3HY, MTOBETEHNIO MYCY/IbMaH B IIPOLieC-
ce ux OOIeHNsA MeXy co00Ii, B X0O/je B3aMIMOOTHOLIEHNIT C BIIACTBIO 1
MHOBepIiaMu. B 3HaYNTeIbHO Mepe MMEHHO II03TOMY MCTIaM SIBIISIETCS
He TOJIbKO OIIpeNe/IeHHON pe/IUTyell, pelIUruo3HO-3TYeCKIM yYeHUeM,
HO U He B IIOC/IE{HIOI0 04Yepesib 006011 KyabTypoit, nusnmsanyeit. On
He C/lefiyeT MPUHIUITY «KecapeBo Kecapo, a 60xxpe — 6ory». Haobopor,
IHIapyaT HalleJIeH B PaBHOJN CTEIIeH!M KaK Ha pelleHye JOrMaTU4eCKuX U
KY/IbTOBBIX BOIIPOCOB, TaK U Ha PeryIMpoBaHIe MUPCKOTO MOBefieHNMs
MYyCy/IbMaH, GOpMUpOBaHIe nx 06pasa )XU3HM B [[eTIOM.

B-TpeTbrx, B CBsA3M CO CKa3aHHBIM €CTECTBEHHO BCTaeT BOIPOC O
TOM, HAaCKOJIPKO IIOJIHO PeryIMpPYIOT HOPMBI LIapyaTa IIOCTYNKN Yeyio-
BeKa. SIBJIsieTCs I OH BCEOObEMIIIONEl CUCTEMOI COLMaNbHO-HOpMa-
TUBHOTO PEryIMPOBaHVA WM OTPaHMYMBAETCA JMIIb YCTaHOBIECHMEM
00IIMX PaMOK TIOBefeHNsI, OCTAB/IssI YaCTHOCTHU 32 Ipefe/IaMii CBOETO
BHUMAaHUAC

OTHOCHTENPHO MAacIITa0OB IIapuarta Kak HOPMATKMBHOI CHCTEMBI
BBICKa3bIBAIOTCSI pasnuyHble TOUKM 3peHust. COIJIacCHO OHON U3 HUX,
HIapyaTr COfleP>KNUT rOTOBBIE IIPaBIIA IOBEAEHNS B MIOOBIX CUTYALVX,
a caM OH sBJIsIET CO00II He MMEIOIIYI0 IPOOEIOB CUCTeMy HOPM, KOTO-
past OXBaThIBaeT BCe BO3SMOXKHBIE OCTYIIKM MYCY/IbMaH U JJOCKOHAJIbHO
perynupyer ux o6pas »XusHI. B 0011jeCTBEeHHOM MHEHUY HEMYCY/IbMaH-
CKUX CTpPaH, Ja M CPeyl MHOTUX IIOCTIeOBaTeNell ncaama mpeobnamgaer
npeycTaBieHye, OyATO LIapuaT — 3TO BCENPOHMKAIOUINIT M IIpefie/ib-
HO [IeTalM3VPOBAaHHbII KOMIUIEKC IIPaBWJI ITIOBEEHMsS, pPerlaMeHTI-
PYIOIIMIT KaXK/IbIil LIAT 1 Jla>Ke MBICIM MYCY/IbMaHUHA, BCe TPeIINChI-
BAIOLINII eMy 3apaHee U He OCTABJIAIOIIMII HUKAKO CBOOOABI BhIOOpA.
B 006bIileHHOM CO3HaHMM IIApPMAT Yallje BCEIO BOCIIPMHMMAETCS VIMEH-
HO TaK, YTO HAIJISTHO MPOCTIEXMBAETCS B IMPOKO PACIIPOCTPAHEHHOM,
XOTA M HEKOPPEKTHOM C Hay4YHOJ TOYKM 3PeHMs BBIPAXKEHUM «3aKOHBDI
mapuarar.

Takoe MHeHUe, OJTHAKO, pasfieisieTCsl ja/ieKo He BceMu. MHorume aB-
TOPUTETHBbIE MC/IAMCKVE YYeHble CYMTAIOT, YTO HOPMAaTMBHAsA CTOPOHA
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mIapyuaTa B CTPOTOM TPAaKTOBKE STOTO IOHATHUA CKIAfbIBAeTCS U3 He-
CKONBKUX Tpynn npepnycannii. K ogHoit oTHOCATCA monoxeHn:a Kopana
u CyHHBI, KOTOpPbIe MMEIOT SICHBIN M OfHO3HAYHO TTOHMMAEMbII CMBICIL
Jlpyras rpymma mpennucaHnii HOpPMaTUBHOTO XapaKTepa MpecTaBIeHa
TeMU CBAILIEHHBIMM TeKCTaMJ, B KOTOPBIX IPENyCMOTPEHBI JMIIb JC-
XOJ[Hble OPMEHTVPHI ¥ IPUHLINIIBI TOBefeHNs mofeil. K HuM npumbIka-
10T 3aKpeIUIeHHble YKa3aHHBIMY TeKCTaMU IPaBIIA, KOTOpPblE BHEIIHe
BBIIJIAMAT YaCTHBIMI ¥ OTHOCAIIMMICA K KOHKPETHBIM CTOPOHAM IIO-
BeJleHM sl YelloBeKa, HO JIOTTyCKAl0T HeCKOJIbKO BapMAHTOB MOHMMAaHMA 1
IIOTOMY He MOTYT CIIy>KUTb KPUTEPUAMIY OLIEHKV IOCTYIIKOB JIofielt 6e3
IOTIOTTHNTENbHON MHTEPIIPEeTAIVIIA.

JlelicTBUTENIbHO, B HOPMATUBHOM OTHOILEHMM HMIApMaT SOIMYCTUMO
Ha3bIBaTh YHUBEPCA/TbHON CHUCTEMOI COIVAIbHOTO PeryIupOBaHUA.
Ho He moromy, 4TO OH COEEP>XUT abCOMIOTHO BCe TOTOBbIE IpaBUJIA.
A B IepByI0 o4yepefb M3-3a 0XBaTa €ro MpeANMCaHMAMY CaMbIX Pa3HO-
00pa3HBIX, IIPAKTUYECKM BCEX CTOPOH BHEIIHETO IIOBeleHMs 4de/oBe-
Ka — PEIUTUO3HON (KY/IBTOBOIL), 9TUYeCKOl1, ObITOBOI 1 T.11. ITomoxe-
HIIsI LIapuara, Kak 0yaeT MoKa3aHO, BKIIOYAIOT 11 HOPMBI, OTBeYalollye
IIPaBOBBIM KPUTEPUSM.

Ba)kHO MMeTb B BUAY 3aMeTHBIe Pa3/IN4iA MEXAY UVMCTO PeNINOo3-
HBIMU HOIOKEHUAMH HMIapuUaTa U ero MpeANMUCcaHnAMU 110 MUPCKMM BO-
mpocaM. Tak, cpegu monoxxenutt Kopana n Cynsst IIpopoka Mo>kHO Haii-
TY TIOYTH BCe KOHKPEeTHBIE IIPAaBI/IA VICIIOTHEHNA MYCyTbMaHaMI CBOMX
penurnosHeix obszanHocTeir. CriefyeT MOFYepKHYTD, YTO ITH IIapyat-
CKI€ IIOCTY/IaThl HENOCPECTBEHHO OCHOBBIBAIOTCSH Ha 0OXKeCTBEHHOM
OTKPOBEHIY, 2 IOTOMY SABJIAIOTCA [IA MIPUBEP)KEHIIeB JIC/TaMa CBAIIeH-
HBIMU M HeM3MeHHbIMHU. KpoMe Toro, ykasaHHbIE 3all0BefIM, KaK IpaBu-
JI0, TOYHBI, He TPeOYIOT JOIOTHUTENIbHOTO TOMKOBAHVS ¥ BOCIIPYHIMA-
I0TCsI BCeMM MyCy/IbMaHaMM 0e3 CyllieCTBeHHBIX pasnnuuil. HakoHer, Ha
MPOTSKEHUY BEKOB JAHHBbIE MONOXKeHMs IIapyaTa MpaKTUYecKu He Me-
HSIUCD 1 He IOTIO/HSA/INCD, OCTaBasiCh He3bIOJIEMBIMI OCHOBAM BEpBbI.

ITogo6OHBIX TOYHBIX HOPM, 3aTPAarMBalOLINX MUPCKIE B3aIMOOTHO-
HIeHNA JIIofiell, B IIapuaTe COBCEM HEMHOTO. 3aMeTHBIM VMCK/IIOUeHMeM
SBJIAIOTCS JIMIID BOIIPOCHI Opaka, CeMelHOM >KM3HU U Hac/Ief0BaHu,
KOTOpbIE OCTAIOTCSI OTHOCUTEIBHO CTaOVJIPHBIMU U HE3aBUCUMBIMY OT
BpeMeHM i MECTHBIX 00CTOSATeNbCTB. II09TOMY B leTalbHbIX Ipeanuca-
HuAx Kopana 1 CyHHBI OHU OTPaXeHBI C JOCTATOYHOI IIOTHOTOIL.
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OnHako B 1Ie/IOM 10 MMPCKIM BOIIPOCaM B LIIapyaTe 3aMeTHO IIpeob-
NafialoT o6LIMe, HeleTaIM3YPOBaHHbIe IOJIOKeHNs. VIcmaMcKas MbIC/Ib
0OBACHAET 3TO TEM, YTO TaKle B3aMMOOTHOLICHI JIIOfiell MPaKTIYeCKN
HeyCYepIIaeMbl I, eCTeCTBEHHO, He MOIJIV OBbITh B IIPSAMOIL hOpMe [leTallb-
HO OTpa)KeHbl B CBAIIEHHBIX TeKCTaX. Perynmmpyiomme st OTHOIIEHMS
IpaBJ/Ia BHEIIHETO NOBENEHMA NO/DKHBI OTPaXKaTb MECTHBIE YCIIOBUA,
TpafiULNy, 0ObIYAN Y He MOTYT SIBJLATBCS eVHBIMM IJIS BCEIO MC/IAMCKO-
ro Mupa. JKusHb IOCTOSAHHO CTaBUT HOBbIE€ BOIPOCH — MOTUTUYECKHUE,
COlMa/IbHBIE, 9KOHOMMYECKIE, KYIbTYPHbIE, ObITOBbIE, MPSAMbIE OTBETHI
Ha KOTOpble HeBO3MOKHO OTbIcKaTh B Kopane mmu Cynne IIpopoxka. Io-
3TOMY B 9TUX MCTOYHMKAX IO OONBIIMHCTBY MUPCKUX CUTYauuit cop-
MY/IMPOBAaHBI TUIIb 001IMEe OPUEHTUPBI, KOTOPBIE O/KHBI HAIIOMHATBCA
KOHKPETHBIM COfiepKaHMeM C y4eTOM OCOOEHHOCTell BpeMeHN, MecTa 1
ycmoBumit. 9Ta 3ajjlaya BO3/NOXKEHA AJIIaXOM Ha CaMMX MYCY/IbMaH.

Tem He MeHee McTaMcKas TPAAUIUA pacCMaTpyUBaeT IIapyar B Kade-
CTBE CYUICTEMbI, COOTBETCTBYIOLICH TI0ObIM YC/IOBYAM, OTBEYAIOIE! 110-
TPeOHOCTAM Ka)X[Ol1 SIO0XY, CIIOCOOHOI OTBETUTDh Ha BCAKMUII BOIIPOC.
B moxTBepxaeHme TaKo OLeHKY IIPUBOJUTCS, B YaCTHOCTH, Ceflylolee
BbICKa3bIBaHMe Ajtaxa: «Benb Hudero He ynyctuau Mol B [Incanmm»
(6: 38). Ho yHuBepcanpbHOCTD IIapyaTa 3aKIK0YaeTcsl He B HAMUYIMK B
Kopane n Cynne ITpopoka roToBoro orseta Ha n060ii Borpoc. OHa co-
CTOUT B TOM, YTO 3TU MCTOYHMKY JIEFICTBUTEILHO COTEPIKAT JOCTATOYHO
oTIpefielieHHble PelleHNA pAfa BOIPOCOB, IO OCTAJbHBIM K€ Ipefyc-
MaTpMBAIOT BCe HEOOXOMVIMBIE TIPUEMbI M CIIOCOOBI (HOPMYIMPOBAHNA
COOTBETCTBYIOIVX IIPABII ¥ OLieHOK. O6pa3HO roBOps, W OGHUX CH-
Tyaluil B IIapyare MMeeTCA y>Ke TOTOBas OfieXK/a, B TO BpeMs KaK [
IPYTUX OH IpeylaraeT yAoOHbIe IeKasa, 0 KOTOPBIM JTIOfIAM IIPEJICTONT
CaMMM CLINTD cebe IUIaThe, HOAXOsAllee II0 pasMepy, C yIeTOM KyMara
U OPUHATBIX B TOM MIU MHOM O0IIecTBe TPaguIyiL.

Ba>kHo MOMHUTD, YTO TaKie IPMeMbI OIIpee/IeHNs IIPaBII II0Befe-
HISI 0COOEHHO aKTYa/IbHBI IJIsI MUPCKOII CTOPOHBI 006pa3a >KU3HU MY-
CY/IbMaH, He 00eCIIeYeHHOI CTPOTYMY IPeAIIMCaHUAMY MIapyaTa.

YTO6BI NPENCTaBUTh COOTHOIIECHME MEX/Y CUTYalVIAIMU, KOTOpPbIE
IPENYCMOTPEHbI KOHKPETHbIMU TonoxeHnaMnu Kopana m CyHHBI, 1
CIy4asmy, 000IeHHbIMY VX BHYMAaHMEM, IPUBeieM IpUMep U3 UCTO-
VM ICTTaMCKOJ ITPaBOBOJ MBIC/N. PacCKaspIBalOT, KaK OIHAXK/IbI IMaMy
Manuky 6uH AHacy, OCHOBATe/II0 OJHOTO M3 KPYIIHENIINX TONKOB MC-
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JIAMCKOI1 IopUcIpyfieHuun, 3agaau 40 sonpocos. Ha 36 us HUX OH OT-
BETWI «He 3Haio»'!. KOHeuHO, BeNMKII IPpaBOBe]] MOT IPENTIOKNUTD CBOE
pelteHne 1o mM060i 13 3aTPOHYTHIX mpobmem. [IpocTo, gaBas orpuia-
TEJIbHBII OTBET, OH MIMET B BUJTY, YTO HE MOYKET HAMTV TOTOBBIX PEIIeHNI
Ha MOJaBJIsoIlee OOMBIINHCTBO TOCTAB/ICHHBIX BOIPOCOB COOCTBEHHO
B IIapuare, T.e. B Kopane unn Cynse IIpopoxa.

[apuar He ObIT ObI YHUBEPCATBHOI CUCTEMOII COLMAIbHBIX HOPM
6e3 MHCTPYMEHTa, IIO3BO/IAIOLIEr0 (OpMyINpoBaTh IpaBUja MOBEHe-
HUA IO BOIIpOcaM, ocTaBleHHbIM Kopanom 1 CyHHOI! 32 IpefietaMu X
KOHKpEeTHBIX npepnucanuii. IIpy aTom ucmamckas treopus UCXOOUT U3
TOTO, 4YTO BO3MOXXHOCTb CAMOCTOSITE/IbHOTO IIOAIX0/Ia K PELIeHNI0 MUP-
CKUX JIeJI IPENOCTAB/IAET JII0JAM CaM IIapyuat, B KOTOPOM MOYKHO HailTh
HeMaJIo IOJI0XKEeHMI, IOOIIPAIOIINX TBOPYECKOe HAaYa/lo B YCTAHOBJIE-
HUY TIPaBU/I OBEJEHNUS TIPY HaMN4MU IPOOEToB B ITUX MCTOYHMKAX.
B wacTHOCTHM, TaKOJ1 BBIBOJ, IIOATBEPIK/IAETCA 3HAMEHUTBIM IIPENAHNEM
o pasrosope IlocmanHuka Ajlaxa co CBOMM CIO[BJDKHMKOM MyasoM,
HasHAYeHHBIM Cyzibeit B Vemen: «ITo ueMy TbI 6y/ienib CyIuTh?» — CIIpO-
cun Myxammag. «ITo nucanuio Annaxa», — oTBedan Myas. «A ecnn He
Haliflenb?» — nouHTepecopacs IIpopok. «Ilo Cynne [Tocnannnka As-
naxa», — cKazal Myas. «A ec 1 TaM He Halifiellib?» — Bolpoman My-
xamMmaf,. «To O6yny cyauTb [0 CBOEMY MHEHMIO, He II0XKaeB CIUT Ha I0-
JCK BEPHOTO pelleHM:A», — oTBedan Myas. «XBanma Ajmaxy, HaCTaBUB-
eMy Tebs Ha yrogubiit EMy nyte!» — Bockmmkuyn IIpopok'2.

ITowck mpaBmI MOBefieHNA ITyTeM UX PALMOHAIbHOTO (GOPMYINpO-
BaHMA B clnydae MonyaHuA Kopana u CyHHBI MM ITOCPELICTBOM TOJIKO-
BaHNs OOIMX IIOCTY/IATOB ¥ MHOTO3HAYHBIX IIOJIOXKEHWIT CBSIIEHHBIX
TEKCTOB IIOJIYYN/I B MICTAMCKOJL TpagyLiny HasBaHue «MmKTuxam (6yk-
BaJIbHO: yCepAMe, NpuekaHue, HACTONYMBOCTD). B McmaMcKoil MbICIN
€ro OIpefe/ AT KaK IIPUIOXKeHNe YCUINI C Le/IbI0 TIOTY4YUTb COOTBET-
CTBYIOII€€ IIapMaTy IIPAaBIJIO IIOBENEHNA VN JaTh IIAPUATCKYIO OLIEHKY
TOMY WIJM MHOMY IIOCTYIIKY 4e/loBeKa B CUTyaluu, 1o Kotopoit Kopan
u CyHHa He IIpeJIaraloT TOTOBbIX OfTHO3HAYHBIX pelleHnit. ITa MUCCUA

1 Cm.: As-3yxeiinu Bax6a. Ocnosbl ucnamckoro ¢uxxa. 4. 1. Jamack, 1986. C. 22
(ua apab. s13.).

2 ur. no: Anv-/waesuiis V6w Kaiiiium. Haydenne BoicTymarowmmx ot umenu focmo-
na mupos. Beiipyr, 6.r. T. 1. C. 202 (Ha apa6. 513.).
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BO37IaraeTcsl Ha MYPKTAaXUMIOB, T.e. TeX 3HATOKOB IApMaTa, KOTOpble U
OCYIIEeCTBIISIOT UDKTIXA],.

DuUKX: HayKa 1 yHMBeEpCasibHaa CMCTEMa
COUMalbHbIX HOPM

VmKTuxap ABIAETCA OCHOBHBIM HasHadeHMeM CIelMaabHOI 06/macTu
VICTAMCKOTO 3HaHMHA, KOTOPasd M3y4YaeT IPaBM/Ia BHEIIHETO IOBEJEHMUS
Je/I0BeKa M HOCUT HaMMeHOBaHue «(pukx» (6yKBaIbHO: IITyOOKOe 3Ha-
HIIe, IPOHNKAoIIlee B CYTh M3y4aeMoro mpeaMeTa). ViMeHHo oTcyTcTBME
B CBAIICHHBIX TEKCTAX JeTa/IbHbIX HOPM BMeCTe ¢ IIpeob/alaHieM B HIX
001X MHOTO3HAUHBIX ITOTIOXKEHMII II0 MUPCKUM BOIIPOCAM BbI3BAIM K
KM3HM QUKX KaK HAyKy O HOPMAaTUBHOJI CTOPOHE IIapyara.

Vcnamckas MbIcIb ITOHMMaeT (VKX KaK 3HaHME IIPAaBIJI BHEIIHe-
o IOBEIeHNS Ha OCHOBE M3Y4eHMUs VX CTOYHUKOB /MO0 KaK HayKy 06
«M3BJI€KAEMBIX» U3 3TUX MCTOYHMKOB HOPMaxX VM OIeHKaX IMOCTYII-
KOB 4esoBeka. [Ipupony ¢ukxa momHee pacKpblBaeT Oojee LIMPOKOeE
€ro OIpefie/ieHNe, TaHHOE BBIJAIOIMMCS MyCY/IbMaHCKMM yueHbIM VI6H
XangynoM (1332-1406): «OuKX — 9TO 3HaHME HUCIOCAHHBIX Bemkum
AJ1axoM IpaBuJI, KOTOpbIE OLIEHMBAIOT MOCTYIKM BCEX TeX, KTO JOJI-
JKeH MOAUMHATHCS 9TUM 3alOBesIM, KaK 00s13aTeIbHbIE, OCY)K/IaeMble,
nooluipsieMble, 3arpellaeMble VI JJO3BONEHHbIE. YKa3aHHbIe ITpaBMUIa
nony4aroTcs us [Tucanns (t.e. Kopana), CyHHbI WIM MHBIX UCTOYHUKOB,
KOTOpBIe JIA PacIIO3HaBaHNA 3TUX HOPM YCTaHOBII 3aKOHOAATENb (T.e.
Annax). Vi3BnedeHHbIe U3 TAKMX MCTOYHIKOB HOPMBI TaK>Ke HAa3bIBAIOT-
cst puKxOM» .

AHanus NpUBEJEHHOTO BbIIle ONpefe/NeHNs MO3BOJAET BbIJIETUTD
IiBa 3HaueHMsA Qukxa. Bo-TepBbIX, OH ABIAETCA 0C000I 00/IACTHIO MC-
JTAMCKOTO 3HaHMSA, KOTOpas M3y4yaeT IpaBlIa BHENIHETO IOBEJEHUA.
Bo-BTOpBIX, T0A GUKXOM IIOApPasyMeBAIOTCSI CaMy YKa3aHHbIC HOPMBI.
Takne npaBmna GopMyIMpyOTCS ¢ HOMOIIBIO «KOPHEl» (GMKXa, KOTO-
pble II03BOJIAIOT HANTY HY>)KHOE IIPABIJIO IIOBEJeHVS IM00 OLeHUTD O-
CTYNOK 4yenoBeka. OHM BK/IIOYAIOT /IBA 37IEMEHTA: TaK Ha3bIBaeMble Illa-
pMaTCKIe YKa3aTe/y MOBefleHYeCKIX IPaBIJI ¥ YCTaHOB/IEHHbIe LIapua-
TOM CIIOCOOBI, METOZBI X HPOPMYINPOBAHNA.

3 J16n Xanoyn. Mykanguma. T. 1. B.m., 6.1. C. 445 (Ha apab. s13.).
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

B nureparype mapuarckme «ykazaTenn» 0ObIYHO Ha3bIBAIOT MCTOY-
HUKaMJ MYCy/IbMaHCKOTO0 (1cmamMckoro) mpasa. Ha camom fere o coe-
MY CMBICTTY OHY JIUIIb YACTUYHO COTTOCTABMMBI C IOpUANIECKUMY ICTOY-
HUKaMJ [IpaBa, IIOCKOJIbKY IIPeJiCTAB/IAIT OO0l He TONbKO BHEIIHIOK
dbopMy HeKMX HOPM, HO U IIPUEMBI, KOTOpPbIE MTO3BOISIOT OIpefeNnnTh
IIPaBIIO BHEIIHE BBIPAXKEHHOTO TIOBEfeHs Ye/I0BeKa 1060 JaTb 9TOMY
MIOBEIEHNIO COOTBETCTBYIOIIYIO IIAPUATY OLIEHKY.

Vicnamckasi MpIcib paspaboTrana Hemano Knaccudukanuii mapuar-
CKUX «yKasaTenell» B 3aBMCUMOCTH OT Pa3IM4HbIX KpuTepues. I1o npu-
3HaKy OTHOILIEHNUA K O0XKeCTBEeHHOMY OTKPOBEHMIO BCe OHM JIeJIATCA Ha
IBe OCHOBHBIe Irpymnmnbl. OffHa U3 HUX BKJIIOYAET CBSAIIEHHBIC TEKCTH —
Kopan 1 Cynny IIpopoka MyxaMmmaza. BayxHO uMeTb B BUALY, UTO, B35I-
ThIE B 1I€JIOM, OHY PacCMaTPUBAIOTCA B Ka4eCTBe 000OIIAIONINX «yKa3a-
TejIell» MPaBIJI BHEITHETO MTOBEEHNS, HO X KOHKPETHBIMY ICTOYHUKA-
M He AB/sTIOTCS. [TofoOHast oLleHKa 0ObACHSETCS TeM, YTO OTAE/IbHbIE
MOJIOXKEHN S 3TUX TEKCTOB — TaK HasblBaeMble HOpMaTUBHbIe (OL[eHOY-
Hble) ctuxy KopaHa 1 Xajucel — QUKX CYUTaeT He TOTOBBIMI IIPaBuIa-
MU, @ BCETO JIMIIb X JIeTaMTU3UPYIOMIMMU «yKa3aTe/AMU», U3 KOTOPbIX
COOTBETCTBYIOIYe HOPMBI M/IM OLIEHK! ellle TPeACTOUT U3B/Iedb. VIHbI-
MU CIOBaMU, 3TU AeTaIU3NPYIOIINe «yKa3aTen» COCTABJIAIT CBA3YIO-
Ijee 3BeHO MEXAY 0000IAIOIIIMY «YKa3aTe/sIMI» U IIPAaBI/IaMyl BHEII-
He BBIPQXEHHOTO MOBeIeHNA.

B nensx ¢GopmynnpoBaHys KOHKPETHBIX [IPABIU/I BHEIHETO MOBe-
IeHVs MCTaMcKasd MbIC/Ib, 3aHMMaBIIasACA «KOPHAMI» (PUKxa, paspa-
6oTasla Ha OCHOBe JeTalM3UPYIOIUX «yKasaTeleil» TaK HasblBaeMble
YCTaHOB/IEHHBIE MIAPMATCKIE€ METONBI — CUCTEMY JTMHTBUCTIYECKUX U
TOTMYEeCKNX IPUEMOB TONKOBaHMA OT/Ie/IbHBIX Mpefnucannii Kopana u
XaaycoB. ITO OBUIO CHeTaHO B OTBET Ha MOTPEOHOCT IIPAKTUKY, KOT/IA
1rapyar cTajl BOCIPMHMMATHCA KaK BMECTIINILE BCeX IIpaBII BHEIIHe-
TO TIOBefIeHMsA B MYCY/IbMaHCKOM o61ecTBe. Takue MeTo/bl Ha3bIBaIOTCA
MIapMATCKVIMM, BO-TIEPBBIX, IOTOMY, YTO MCIAMCKas MBICTb CIMTALT UX
IIpeyCMOTPEHHBbIMI CaMUM IIapuaToM. A BO-BTOPbIX, JAHHOE OIpefe-
JIeHUe 03HAYaeT, YTO STV METOMBI JAI0T BO3MOXXHOCTb OOHAPY>KUTD IIpa-
BIMJIa, M3HAYA/IBHO Y>Ke cofieprKaluecs B Bone Annaxa — B Kopane n
Cynne IIpopoka, T.e. B apuare.

YKka3aHHBIE METOIBI UTPAIOT PO/Ib MHCTPYMEHTA, IOMOTAIOIIETO 13-
BJIeYb HY>KHYIO HOPMY WU OLIEHKY U3 IeTanM3UPYIIUX «yKazaTenei»
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

C y4eTOM JIpyIMX IOJIOXKEHUII 1 OOIero cMbIc/ia 0000IIAMINX «yKa-
3arener» — cBsilleHHbIX TekcToB (Kopana u xamicoB). OdeHb BaXXHO
MMeTb B BUAY, YTO B ITOMCKe IIPaBI/I BHELIHETO MOBeReHM (PUKX-TOK-
TPMHA U HayKa, 3aHMMAaBIIAsACA «KKOPHAMI» PUKXa, aHAIU3UPOBAIN 00-
CTOSITETIbCTBA, KOTOPBIe MOCTY>KIIN IIPUINHON HUCIOC/TIAHNUS TOTO VN
uHoro ctuxa Kopana mmn BbickassiBanus IIpopoka Myxammaza nmu6o
COBEpIIEHNUA UM OIIpeie/IeHHOTO NMoCTyIKa. Kpome Toro, B crydae oT-
CYTCTBUS B CBAIICHHBIX TEKCTAaX JOCTATOYHO SICHBIX ITOJIOXKEHUI OHM
06pallanch K 3aKpemIeHHbIM 9TUMM TeKCTAMIU CaMBIM OOLIVM OpyeH-
TUpPaM ¥ MCXOIHBIM HadajIaM.

B pesynbraTe yKasaHHOI IOTM4eCKOiT 0OpabOTKM CBSIEHHBIX TEK-
CTOB BIIOJIHE OIIpefle/ieHHble MM JOCTaTOYHO IIMPOKME IO CMBICTY
penurno3Ho-sTudeckue moctynatsl Kopana m CyHHBI CTaHOBUINCH
VICTOYHMKAMU KOHKPETHBIX IIPABIJI VIV OIICHOK BHEIIHETO MTOBENEHN,
KOTOpble MOITIM IPVMMEHATbCA Ha NpakKTuKe. VIMEHHO B TaKOM IOAXO-
Ie TIPOSBIAIOCh MOHMMAHNE Iapyara KaK CUCTeMbl, ITO3BOJIAOIIEN
JaTb OTBET Ha JT000il BOIPOC, C KOTOPbIM MOXXET CTOJIKHYTLCS 4esIo-
BeK B CBOMX MUPCKUX B3aMMOOTHouleHV:AX. He ciaydariHo chopmynm-
pOBaHHbIe YKa3aHHBIM 00pa30M IIpaBuIa IPefCTaBIAI0TCA UCTAMCKOI
MBIC/TIBIO IITAPMATCKUMI, TOUHEe TOBOPS, «M3B/ICUeHHBIMI» U3 IIapuaTa.
B aToM cMmbIcie PMKX BBICTYIAeT KaK Hayka O IIapyuaTe, BepHee O ero
HOPMAaTMBHBIX MPeNNNCaHNAX.

OpnHako Ha caMoM Jiefie, Ipuberast K OTMEYEeHHBIM BBIIIE CIIOCO06aM
TOJIKOBaHMA, PMKX YaCTO BeCbMa 3aMETHO OTHA/ISIETCS OT MCXOZHOTO
3HaueHus nojnoxxennit Kopana u CyHHBI, He cBA3bIBast ce0s nx 6ykBasib-
HbIMU OpMyIMpoOBKamMu 1 KOHTeKcTOoM. Bo MHorme ctuxm Kopana u
xazucel GMKX BKIA/bIBAET 3HAUUTEIbHO 00jIee IIPOKOe HOPMATUBHOE
copiepxaHne. HekoTopble ClIy’>XaT A/iA HETO He MHaue KaK OTIPaBHBIM
IYHKTOM, MIEIHO OCHOBOI ()OPMY/IMPOBAHNUSA KOHKPETHBIX IIPaBII
BHeIIIHero nosefieHusA. Hampumep, KopaHudeckme CTUXM O TOM, YTO BbI-
HY)X/IeHHOe yIOoTpeO/IeH1e B MUIy 3alpelleHHbIX AJTaXOM IIPOJyK-
TOB — MEpPTBEUNHBI, KPOBU U CBUHVMHBI — He O3HA4daeT IpeX, TOHMMA-
10TCs1 PMKXOM KaK YCTAHOB/ICHHOE IIAPMATOM OCBOOOXK/IeHIe OT OTBET-
CTBEHHOCTH 32 JII00BIe [IefICTBIUS, COBEpIIEeHHbIE B COCTOSIHIN KPailHe
HeoOxopmmocTi. B pesynprare mogo6HOro ocMblc/ieHns: GUKXOM CBsI-
IIeHHBIe TEKCTBI Haay >KM3Hb HOPMaM, KOTOPbIe CTay OTHOCUTENIBHO
He3aBMCYMBIMU OT 00111ero penmurno3noro kourekcra Kopana u CyHHBI.
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

CXOfIHYI0 POJIb UTPAeT U ipyrasi IpyIIia IapuaTCKNUX «yKaszaTenei»,
KOTOpBIE, B OT/INYME OT CBSAIIEHHBIX TEKCTOB, HOCAT CYIy0O0 paliiOHa/Ib-
HbIT XapakTep. K HMM OTHOCATCS paspaboTaHHbIe MYCYIbMaHCKVMIU
MBICTIUTETISIMM CBO€OOpa3Hble JIorndeckye npueMbl GOpMyInpOBaHNsA
HOPM U OLICHOK, IIOMCKa OTBETOB Ha BOIIPOCHI, B OTHOLIEHUN KOTOPBIX
Kopau n CyHHa XpaHAT Mo/T4aHye 1160 MpefIaraloT BHEILIHe IIPOTUBO-
peuuBble npeanucanys. TUIMYHBIM IPUMEPOM TaKMX IIPUEMOB SBJISAET-
Cs1 QHAJIOTHS, JAIOIasi BO3MOXXHOCTb PacIpOCTPaHATD 3aUKCUPOBaH-
Hble B LIIapyaTe MpaByIa Ha CUTYALUY, CXOJHBIE II0 CMBICTTY C T€MM, YTO
nonyunm oueHKy B Kopane wm Cynne. Kpome Toro, B KayecTBe panyo-
HAJIBHOTO «yKasaTeJIsl» (UKX MCIIONb3yeT TaK HasblBaeMble VICKTIOUEH-
Hble VIHTepecbl — KOHCTPYKIINIO, COITTACHO KOTOPOI OCHOBaHMEM BBe-
JleHVisI HOPMBI MOT'YT IIPU3HABATbCs peasibHble 00LIyie HTePeChl TI0fielt,
He IIPOTMBOpeYallyie YeTKO OIPENe/ICHHBIM 3aIllpeTaM U HO3BOJICHUAM
Annaxa.

Be3 Takux mMeTomoB GMKX KaK HOpPMATMBHAs CUCTeMa BOOOIle He
MOT OBI CJIOXKMUTBCSA, MTOCKONBKY, KaK yxKe oTMedanoch, Kopan u Cys-
Ha caMu 10 cebe 3aKpeIUIAoT KpajiHe OrPaHNYeHHOE YMCTIO0 KOHKpPeT-
HBIX IIPAaBMJI MUPCKOTO IoBefeHusA. K mpumepy, TOprosiau Hermocpe-
CTBEHHO KacalOTCA BCEIO HeCKOJIBKO KOPaHMYeCKVX CTUXOB, KOTOPBIE,
II0 CYTH, OTPAaHNYMBAIOTCS YCTAHOB/ICHMEM CaMBbIX OOIIVIX OPUEHTUPOB
JIOrOBOpa KyIUIM-Tpofaxu. [Ipegycmarpusaercs, YTO TOProBis, B OT-
JM4ue OT POCTOBIIMYECTBA, paspellleHa AJIaXOM U TOProBble CHeNI-
KM JIeVICTBUTE/IbHBI JINIID NIPY YCTIOBUY B3aMIMHOTO COITIACKS CTOPOH.
Kymnns-npopaxa Jo/mKHa COIPOBOX/IATbCA COCTaB/IeHNEM IIYICbMEHHO-
rO KOHTPAaKTa WIN IPefOCTaBIeHIeM 3a/I0Ta, 32 UCKIII0YEHIEM CEe/IOK,
COBeplIaeMBbIX ITyTeM IIPsAMOII Ilepeiadl ToBapa U JeHer U3 PyK B PYKU.
Kpome Toro, 3aHATIME TOProBIell He JO/KHO MeLIaTh IPOJABILY U MO-
KYIaTe/II0 MCIIOJIHATD CBOM PEIUTMO3Hble 0053aHHOCTY, B YaCTHOCTU
COBepUIATh MOTYAEHHYIO IIATHUYHYIO MOIUTBY. XOTSA K 9TUM CKYTHBIM
npasuiaaM CyHHa jo6aBuIa CBOM MpeAnucanns (KCTaTy, To>Ke HeMHO-
TOYMC/ICHHBIE), IapuaT B COOCTBEHHOM CMBIC/IE He SIBJIAETCA JOCTATOY-
HBIM JI/ISl pery/IMPOBaHNA TOPTOBBIX OTHOLIEHNIT. VX HOpMaTUBHBIE OC-
HOBBI ObUIM pa3paboTaHbl HUKXOM MPEXKIe BCEro ¢ MOMOLIBI PALNO-
HaJIbHBIX «yKa3aTesen».

Ha ocHOBe Bcero KOMIUIEKCa IIapMaTCKUX «yKasaTerneil» 1 copmu-
poBajics GUKX KaK Hayka O IIpaByJIax BHEIIHe BBIPaKEHHOTO TIOBEIeHN s
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

U CUCTeMa CaMUX 9TUX HOPM. MeX[y TeM pasjuM4Hble IIKOIbI PrKxa
MPUXOAVMIN K HECOBIAZAONVM IO3SULINAM 110 KOHKPETHBIM BOIIpOCaM,
YTO IPeJoNpeNenmIo III0PaNIN3M U IPOTUBOPEUNBOCTb BHIBOZIOB JJOK-
TPUHBI, HEPEJKO Jlayke B paMKax OfHOro ee Tonka. KcraTty, Takas oco-
6eHHOCTDb (PMKXa SBUIACH UTOTOM IIPAKTUYECKOI peannsaui Ha Ipo-
TSDKEHIY BEKOB MAKCUMBbI «KaX[BIII MYIKTaxXuj Ipas», copMynnpo-
BaHHOI MC/IAMCKOJ MBICTIbI0. CTOUT HAaIIOMHUTD ¥ IIPUBEIEHHbIE BbIIlIe
crnosa [Ipopoka Myxammaga: «Eciu cymbs BRBIHOCHTI pellleH/ e Ha OCHOBE
UDKTHXA/Ia 110 BOIIPOCY, HE IPEAYCMOTPEHHOMY IIPAMO B CBALEHHBIX
TeKCTaX, ¥ OKa3aJICs IIpaB, TO OH JOCTOMH /IByKPaTHOTO BO3HArpakie-
HVIST; €CTIM )Ke B CBOEM peLIeHNM B paMKax UPKTIXazia OH ommocs, To Bee
PaBHO 3aCIy>KMBAeT HaTrPaJibl, XOTA U B OJJHOKPAaTHOM pasMepe».

VupiMm cnoBamy, B cepe peryiMpoOBaHus BHELIHETO MOBefjeHMs
JTIOJieil TBOPYECKOE Ye/I0BEYeCKOe HaYajIo JOIOMHsET 60XKeCTBEHHOE OT-
KpoBenue. [Tpy 9TOM cormacHo UKXy OCyILeCTB/sIEMbIIT B paMKax ycTa-
HOBJICHHBIX IIPAaBMJI U NPOLEAYP WPKTUXAJ CaM II0 cebe He rapaHTU-
pyeT abCOMOTHON MPaBUIbHOCTY CHOPMYINPOBAHHOTO HAa €T0 OCHOBE
pelieHysA. B To >ke BpeMs ero HazHayeHNeE 3aK/II0YAETCA B CTPEMJIEHUN
MaKCUMaJIbHO MPUOIM3UTHCS K MOHMMAHUIO CMBIC/IA LIapyaTa U oTpa-
JKEHIIO €TO B MPaBWIAX BHEIIHETO IOBENEHNA NIONEN NN OLIeHKaX UX
IIOCTYIIKOB.

B nmKTuxazie B MOHONM Mepe MpPOABIAETCSA XapaKTep MC/IaMa, KO-
TOPBII He CBA3bIBAET MYCY/IbMaH KECTKMMM PaMKaMI ¥ He IPOCTO JI0-
IIyCKaeT, HO ¥ IIPEAII0IaraeT X aKTMBHOE y4acTIe B YCTPOJMCTBE CBOEN
JKU3HY, B pellleHUy MMPCKUX CUTyauuii. BepHO OHMMaeMblil H1apyat
OTHIO[Ib HE CBOAUTCSA K METIOYHOMY PETYIMPOBaHNIO KKJOTO IIara My-
CylIbMaHMHA B €r0 MMPCKMX Jle/laX, HaBA3BIBAHMIO €MY JKECTKUX U He
YUYUTBHIBAIOIVIX M3MeHAIerocs obpasa »usHu npasml. Kro Buant B
HeM CBOJ] /JaBHO M3BECTHBIX PEIIeHMII Ha 00011 C/Tydaii, TOT He IOHM-
MaeT HasHauyeHMsA M CMbICIA IapuaTa. Belb €ro cyThb 3aKiodaercs He
B IIOJYMHEHNN Ye/I0BeKa Pa3 M HaBCeIr[a YCTaHOBJIEHHOMY IOPAJKY, a
B TOM, YTOOBbI HAYYUTDb €r0 OLEHNMBATbh TY WIM MHYI0 CUTYAlMIO U IIO-
CTyIath B HeJl II0-UCTAMCKI, He 3a0bIBast IIPY 9TOM O COOCTBEHHBIX IH-
Tepecax, IOTPeOHOCTAX APYIUX JIOfE U 0COOEHHOCTSAX TOIl Cpefbl, B
KOTOPOI1 OH JKIBET.

ViMenHO MpKTUXaJ TapaHTUPYeT COOTBETCTBME IlIapyaTa pasand-
HBIM MCTOPUYECKUM, HallIOHA/IbHBIM, KYy/IbTYPHBIM U MHBIM yC/IOBUAM.
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

To/bKO € ero MOMOIBI0 MOYKHO PeIIaTh HOBbIE IIPOOIEMBI, C KOTOPBIMMU
efBa M He KaX[BI JieHb CTa/JKMBAIOTCS MYyCy/IbMaHe. 9TO 0COOEHHO
XapaKTepHO /I Halllel STI0XM C ee AMHAMUYHBIMU IlepeMeHaMIL.

ChnenyeT NOMYEPKHYTb, 4TO COITIACHO MCIAMCKON [IorMe paspa-
60TaHHBIE C TIOMOIIBI0 MPKTHXA/la ¥ OCHOBAHHBIE HA PAIOHAIbHBIX
«yKasaTeJsAX» BbIBOABI (PUKXa ABJIAIOTCA MONYMHEHHBIMIU IO OTHOIIe-
HUIO K IIPEAIMCaHNAM COOCTBEHHO llIapyara, IOCKOIbKY He MOTYT UM
IIPOTUBOPEUYNTD. JTa UJies 3aKPeI/IAeTCs M3BECTHOI LIapUaTCKOI MaK-
CMIMOII «IIpY HaJIMYUM CBAIIEHHBIX TEKCTOB (T.€. TOTI0>KeHMIA, IPeLyCcMO-
TpeHHbIX KopanoM nm CyHHOI) MIDKTHXAN He JOITyCKAeTCs».

He cTout takxe 3a0p1BaTh, 4T0 CHOPMYIMPOBAaHHBIE B pAMKaX UK~
THMXaJja HOPMBI M OL[€HKM JICTTAMCKas MBIC/Ib TEOPETUYECKI CUMTALT «M3-
BJIEYeHHBIMI» U3 LIIapUaTa. Belb OHY JO/DKHBI CIEOBATH €ro 001ieit Ha-
IIPaB/IEHHOCTHY, CIYXXUTDb €ro Le/iAM U He IPOTUBOPEUYMUTb €r0 YeTKUM
MOJTIOKEHNAM, a ITIaBHOE, SBIAIOTCA Pe3yIbTaTOM UCIIONb30BaHUA Ta-
KIX IIPUEMOB, KOTOPBIE XOTSI IOTMYECKY M 000CHOBAHBI (PUKXOM, HO, I10
yOeX/IeHMI0 MYCY/IBMaHCKIX YUEHBIX, BCe XKe M3HAYa/IbHO YCTAHOB/IEHbI
Annaxom, T.e. y>Ke 3apaHee IpefyCMOTpPeHbI 1apuatoM. Heynusurenn-
HO, YTO YKa3aHHbIE IPaBIJIA, KaK VM COEpIKAIuecs HeIloCPeCTBEHHO
B Kopane u CyHHe HOpMBI, MClTaMcKasd TPAaguIMs Ha3bIBaeT IIapyuar-
CKUMIL.

B cBA3M C 3TUM HeMasblil MHTEpeC MPefCcTaBisgeT OLleHKa COOTHO-
IIeHns mapuara 1 GUKxa, C yaeToM KOTOPOil MO>KHO HO/THEe PaCKPBITh
CBA3D 9TUX HOHATUI C MICTAMCKMM IIPABOM.

CooTHOWeHMe Mexay WapuaToM 1 GUKXOM

B COBpeMEHHOIT MCIAMCKOI MBICTH MMEETCs] HEeCKOTIbKO MO3ULMIL 110
BOIIPOCY O TOM, KaK B3aMMOJEIICTBYIOT MeXy cO0O0JT mapuaT ¥ GpUKX.
JloCcTaTOYHO PACIPOCTPAHEHHOI SIB/SIETCS B3IVLSL[, B COOTBETCTBUU
C KOTOPBIM LIapyat 1 GUKX paccMaTpUBAIOTCA IPAKTUYECKN KaK CUHO-
HuMBL ToduHee, GUKX BOCIpUMHMMAETCS B KadeCTBe HAyKM O Lapuare'.
OueBMIHO, TAKOI MIOAXO/, IPEAIIOIAraeT, YTO MapuaT CBOAMUTCS JIUIIb K
IPeAIICAHIAM, KACAIOIIMMCS BHEILIHETO TIOBEfjeHNs YeTOBEKa, U K TOMY

4 Cwm., Hanipumep: Ac-Cabynu A60env Paxman. BeeneHne B u3ydeHye MCTaMCKOTO
mapuata. 9. 1. Vicrounuku mapuara u o6ue npuHimbl. Jamack, 1981-1982. C. 7 (Ha
apab. s13.).
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

JKe BKJ/IIOYaeT He TOJIbKO IonoxkeHus Kopana n CyHHBI, HO U BBIBOJBL,
chopMynrpoBaHHbIe JOKTPUHOI C TOMOIIBIO PAIMOHAIBHBIX IIApHAT-
CKMX «yKasaTe/leil» B paMKaxX WKTMXaja. VIHBIMM C/I0BaMy, IIapyat,
C OJJHOJ1 CTOPOHBDI, IOHMMAETCS JOCTATOYHO Y3KO, TOCKO/IbKY BOIIPOCHI
PENNIMO3HOM JOTMATUKIA ¥ STUKM OCTAIOTCS 3a €r0 MpefieiaMy, a C APy-
roit — Hao60opOoT, KpajiHe MIMPOKO, pa3 B €r0 COCTAB BXOASAT BCE IIPAB-
7a, BeIpaboTaHHble PrkxoM. OHOBpeMeHHO KaK Obl CHUMAeTCs BOIPOC
0 TOM, KaK COOTHOCSITCSI IPYT C PyroM O0>KeCTBEHHOE OTKPOBEHNE, BO-
womenHoe B KopaHe, 1 palyoHalbHOE YelloBeYeCcKOe Hadaso, IIpel-
CTaBJIEHHOE MPKTUXA/IOM, & pasindms MKy IpaBulIaMy, OCHOBAaHHbI-
MU Ha 3TUX JBYX, BECbMa Pas3HbIX, MICTOYHUKAX, CTUPAIOTCSL.

Ecmu npuBeneHHas BbIlle TOYKA 3PEHUA CTABUT MEXAY LIApMaTOM
U (PMKXOM 3HAaK PaBeHCTBA, TO Ipyras MO3MIMsA, HAIIPOTUB, IIPOBOJUT
MeXJly HYMI YeTKYIO, XOTsI ¥ He HAaI/IyX0 3aKpbITyIo rpannny. CTopoH-
HVIKY 3TOJI KOHIENIUY MUCXOAAT U3 TOTO, YTO IIApMaT MCYepIIbIBAeTCA
nonoxenusamu Kopana u CyHubI'. Eciu 9T MCTOYHMKM He COflepKaT
TOYHOTO peEIIeHNMs] OCTABIEHHOTO BOIPOCA, TO OTBET HA HErO JIEKUT
(bopmanbHO 3a UX IpeeIaMi i JO/DKeH ObITh HajifieH C IIOMOILIBIO PaIjo-
HaJIbHBIX METOJOB, YTO ABJAETCS 3afjadeit ¢puxxa. [Toka mouck HyXHOI
HopMmbl Beietcst B Kopane nmm CyHHe, fericTByert Inapuar. Kak Tonpko
BO3HUKAaeT HEOOXOAMMOCTb CPOPMYINPOBATh MIPABUIO IIYTEM UKTH-
XaJa, B iefio BerynaeT ¢ukx. [lomyyaercs, 4To 911 siBlIeHNs Kak Obl pas-
IensieT He3puMasi YepTa, IpoJIerakoiias TaM, Ijje 3aKkaH4dnBaeTcs chepa
mapyaTa ¥ HadyHaeTcs obmacts ¢ukxa. VHade roBopsi, B OTINYNE OT
MHEHU, PAaCCMaTpPUBAIOLIero Mapyuar 1 (puKX Kak COBIaaolye 110 CO-
IepyKaHUIO TIOHSATYSL, HTaHHbIN IO/IXOJ OIIEHMBAET MX KaK He [epeceKaro-
1yecst MeXAY co601t peHOMEHBDI.

Elile ofjHa KOHIIEIIVsI OTTA/IKMBAETCS OT YXKe OXapaKTepr30BaHHO-
ro B3IVIAfIa M TAK)Ke BK/IIOYAET B LIapuaT BCce 0O0CHOBAHHBIE PUKXOM
BBIBOIbI. BMecTe ¢ TeM OHa He OrpaHMYMBaeT MIApyUarT JIVIIb HOPMATHB-
HOJI COCTaB/IAIONIeI, a J00aBIIAeT B HErO MpeIICaHNs JOTMaTH4eCcKO-
r0 M HPaBCTBEHHOTO Xapakrtepa. [Ipy 9TOM HaHHBII HOJXON YIUTHIBA-
eT, 4TO (PMKX 3aHMMAeTCsl He BCeMM MOMOXKEHMSMI IIIapuara, a TONbKO
ero «II0BefleHUeCKMMI» HOpMaMi. B mrtore ¢ukx BOCIIpMHMMAETCS B

!5 Cwm., Hanpumep: 3etidan A60env Kapum. BBepieHre B 13ydeHMe MCIAMCKOTO LIAPH-
ara. beitpyT, 1989. C. 34-35 (na apab. s13.).
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

KaveCTBe JIMIIb OHOTO, XOTs U KpaiiHe BaKHOTO, 97IeMeHTa Inapuara’®.
IToHATHO, YTO TaKasi OLjeHKa OCHOBBIBAETCSl HA TOM, YTO LIApMaT LIMpe
¢duKxa, KOTOPBIIT Le/IMKOM BXOFUT B €r0 COCTAaB. A CBSI3b MEX[Y 9TUMMU
SIBJIEHUSIMU TIPECTAB/ISIETCSE KAK COOTHOLIEHE L[EIOT0 ([Iapuara) ¢ off-
HOJI 13 cBoMX dacteil (pukxom).

MHorue coBpeMeHHbIe MCTTAMCKIe YIeHble TIPUAEPKMBAIOTCS MHO-
ro mopxona. OHU TaKXKe CYUTAIOT, UTO HIAPUAT He MCIEPIIBIBAETCS TIPa-
BI/IaMM BHEIIHETO MOBefieHyst mofeir. Ho, B oT/m4une oT CTOPOHHMKOB
IpeabIAyLell KOHLeNIyM, BKIIOYAOT B IIapyaT He Bce cHOpMyInpo-
BaHHbIe (PMKXOM IIPABUJIA, & TOIIbKO Te 13 HUX, KOTOPbIE TOKTPUHA MPSi-
Mo 3anmctByet 3 Kopana u Cynnsr [Ipopoka'. Vnade roBopsi, mpusep-
JKEeHIIbl JaHHOJL TOUKM 3peHMst 6epyT 3a OCHOBY apIryMEHTbI, OTCTalBa-
eMble TIpeCTaBUTE/LIMY [BYX Y>Ke pacCMOTPeHHBIX 11oxo0B. Corac-
HO OJJHOMY M3 HUX, KaK ObI/IO OTMeY€eHO, IIapyuaT He CBOAUTCA K CBOe-
MY HOpPMaTVBHOMY 9/IEMEHTY, @ B COOTBETCTBIY C APYTUM IpeIIIMCaHNsI
Kopana 1 CyHHBI JOCTATOYHO IIOCTIE[JOBATEIbHO OT/INYAIOTCA OT BBIBO-
110B, chOpPMYIMPOBaHHBIX (PMKXOM Ha OCHOBE UPKTUXafia. PesynipraToM
9TOrO aHaMM3a sIBSETCS MOHMMaHNe IapyuaTa 1 GrKxa Kak 4acTUIHO
COBITAZAIOIIVX 1 B TO YK€ BPeMsI PACXO/SIIINXCS MEX/Y COOOIT sIBTIEHMIL.

B paMkax Takoro mMOHMMaHUS X COOTHOIIEHNE 10 00beMy MOXKHO
OLICHNBATh II0-Pa3HOMY B 3aBMCHMOCTH OT MCXOGHBIX Kputepues. C of-
HOW CTOPOHBI, 110 CPABHEHUIO C PUKXOM IIAPUAT B I€JIOM OTINYAETCS
60sbILIell MVPOTON, ITIOCKOIBKY HAPSAY C IIPaBMUIaMyl BHEIIHETO HOBe-
JleHVsI BKJIFOYAeT JOrMaTH4YecKue M HpaBCTBeHHble mpepmucanus. Ho,
C IPYTOiT CTOPOHBI, B HOPMATHUBHOM CMBIC/IE yoKe QUKX MPefCTaBIIAeTCs
siB/IeHMeM 6ostee IMIMPOKMM B COMOCTABIEHNUM C LIAPMATOM, TaK KaK He
OTpaHNYMBACTCSI HEMHOTOUNC/IEHHbIMY HonoKeHusamMu Kopana u CyH-
Hbl [Ipopoka, oboramas ux HopMamy, cGOPMYIMPOBAHHBIMU C TIOMO-
IIbI0 PAI[MOHAIBHBIX «yKa3aTesieil» Ha OCHOBE U/PKTUXA/A.

VI HakoHer, ellje OAMH B3I/ Ha 06CyKpaemyto nmpobnaemy. Ero pas-
eTISIIOT Te, KTO CTI€AyeT MHOI JIOTHKe OLIEHKV COOTHOIIEHNS LIapuara
u ¢uKxa 1 CpaBHMBAET X He HA OCHOBe (POPMaIbHBIX PAMOK HOpMa-

1¢ Cm., Hanpumep: Myca Myxammad Vycyd. Beenenne B usydenue McaMmcKoro ma-
puara. Kanp, 6.r. C. 11 (1a apab. s13.).

'7 Cwm., nanpumep: Au-Habxan Myxammao Oapyk. BBeneHue B MCTaMCKUIT LIapyar.
Bo3HMKHOBeHe, ICTOpMYECKIe STAIlbl BOMoLUHM, 6ynyuiee. nb-Kyseiit; BeiipyT, 1977.
C. 10-11 (ua apab. s13.).
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

TUBHOTO COJEP)XaHNA, a C YI€TOM MHBIX KPUTEPUEB. 9TO IMOHMMaHIeE
Ipo6/IeMbl 00YC/IOB/ICHO TeM, YTO LIapuaT IpefCTaBIIAeT COO0il CBOEro
POZia MICXO/HBII ITYHKT 11 OJHOBPEeMEeHHO KOHeYHYIo 1e/b ¢ukxa. [llapu-
aT mpefyIaraeT OCHOBOIIO/IATAOIIVE HOPMAaTUBHbIE MPpeamcanys (Jaie
BCETO CaMOro OOILIero CBOJICTBA) M CIOCOOBI (HOPMYIMPOBAHNUSI KOH-
KPETHBIX pelleHil, KOTopble 6epeT Ha BoopykeHe Gpukx, popmymnpy-
IOIINIA C MX ITOMOIIbI0 OTBETHI HA KOHKPeTHbIe BOIIpocChl. [Ipnuem Takue
BbIBO/IbI JOKTPUHBI MOTYT MSMEHATDHCA BC/IEN 3a UISMEHEHMIEM BpEMEH,
06CTOATENbCTB ¥ YCIOBUIL. [/TaBHOE, YTOOBI IpU 9TOM OBIIN Peannso-
BaHbI TpeGoBaHys mapyara. [locTioKeHe ero HOPMAaTUBHOTO COffepiKa-
HUA ABJIAETCA LE€NbI0 I CMbICJIOM TAaKOTO palilMOHA/IbHOI'O IIOHVIMaHMA.

JHade roBOpsi, COOTHOLIEHNE IIapyuaTa 1 GUKXa BOCIPUHIMAETCA
KaK CBA3b IPUYMHBI CO CBOUM CJI€ACTBUEM, MCXOOHBIX Hpe,ﬂHI/IC&HI/Iﬁ
C nx KOHI(peTI/I?;aIlI/IeI“/I " IIpETBOPEHMEM B BUE OTHE/IbHBIX IIPaBUII U
OILIEHOK, 60)KeCTBEHHOT0 OTKPOBeHIsA, BomomieHHoro B Kopane n CyH-
HeE, C TBOPYECTBOM MYPKTaXMI0B, KOTOPbIE€ CBA3aHbl paMKaMIl IIapya-
T4, HO B TO 5K BpeMs MOT'YT IIOHMMATh IOCIeHNE II0-pasHOMY S,

Har/saaHoit MOJe/bIo TaKOJt TOUKY 3peHNs, Ha HAIIl B3I/IAN, AB/IAET-
cs1 wiofoHocsmee Aepeso. Illapuar B 9TOM C1ydae CPORHM IUIOKOPOJ-
HOJI IIOYBe U KOPHeBOIT crcteMe. OHNU TIPSIMO He 3aBUCAT OT Y€I0BEKA,
IIOCKOJIBKY, B CYI[HOCTH, AB/ISIOTCA 60)KeCTBEHHBIM HapoM. bes HiX BbI-
PacTUTDb CII€/IbI€ U IIOJIE3HDIE YE€TI0BEKY IIJIOJAbI HEBO3MOJKHO. Ho sToro
TaKOKe HeMb3s HOCTUYb 6e3 ycumuii U IpodeccroHaIbHbIX 3HAHUI TeX,
KTO BBIPAINMBAET TAKOE NEPEBO M YXaKMBAeT 3a HUM. YeloBedecKuit
BK/IJ] B YPOXKail HAIOMIHAET (PUKX, CepALIEBIHY KOTOPOTO COCTAB/IET
WDKTUXAJ, — PalOHaTbHOe TBOPYECKOe Hadajo. VIHave roBops, Tpys
4eloBeKa JOIMO/HAET 60KeCTBEHHOe OTKPOBEHIE 1 IIPEeBpPallaeT ero B
HEe4TO peasibHOe, YOBIETBOPSIIOLIee YeJI0oBeYecKe IOTpeOHOCT. Benp
B IPUHOCUMBIX KY/JIBTYPHBIM H€PEBOM IUIOZaX 0O0XECTBEHHOE Hadyajo
y’Ke HeBO3MOXXHO OT/€/INTD OT 3eMHBIX YCUIIHIL.

Takas ycrmoBHas MofieNnb ylauHa ellle ¥ MOTOMY, 9TO OTpaXkaeT OfHy
U3 [IaBHBIX 4epT (MKXa: KaK epeBO OFHOTO COPTA MOXKET [aBaTh IUIO-
Jibl Pa3HOTO KaueCTBa B 3aBUCHMOCTH OT ITOYBbI, K/IMMATa 1 YXOJa, TaK 1
O6H.U/Ie MCXOAHbBIE HaYajIa U ITpeAICaHNs MapraTa MOTY T BOIIOIATbCA

18 Cm.: Anv-Kapadasu Vycyd. Beeenue B usyueHue MCTaMCKOTO mapuara. Kaup,
1991. C. 21-23 (ua apa6. s3.).
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

B HEOAMHAKOBBIX KOHKPETHDBIX IIpaBUIaX. HaHHOC HECOBITaJ€HME 06b-
ACHAETCA KaK 0COOBIMU MCTOPUIECKUMN 06CTOHTeHbCTBaMI/I, KYNbTYp-
HBIMU Y IHBIMN YCJIOBMAMMU, TaK 1 pa3/inanAMN BO B3I/IALaX OTAE/IbHbBIX
KO/ (PMKXa M JjaKe OTHE/IbHBIX MYPKTaxuoB. VIHTepecHO, 4TO ecn
HIapmMaTCKmye «ykKasaTenr» MCIaMCKasd MbIC/Ib CYUTAET LEHTpPa/IbHbIM
9JIEMEHTOM «KOPHell» PUKXa, TO caM (PUKX OHa HEepeIKO HasblBaeT «Ha-
yKOﬁI 0 BETBAX». TaK YTO U C 3TUX HOSI/IIH/II?I MOJ€Nnb IepeBa KaK CUMBO-
JINYECKOE BhIPpAXKEHNE COOTHOLLIEHNA IIapyiaTa 1 d)mxxa NIpEenCcTaBiIsACTCA
OIIPaBJaHHOIL.

Baxxno nmetsp B BUY, 4YTO BCE IIPMBENCHHDBIC BbIIC IMO3MIVIN OTHO-
CUTEeNIbHO B3aMMOCBA3ell mapyara u QuKXa MMeIoT 1of, co6oil JocTa-
TOYHbIE OCHOBAHMA U AKLEHTVPYIOT BHUMaHME Ha PA3MYHBIX acIIeK-
TaxX JJaHHOJI NIPOO/IEMBI I CTOPOHAX pacCMaTpyBaeMbIX ApjeHuit. Kpo-
Me TOro, HeoOXOfIMMO Y4MTBIBATh, YTO Ta VIV MHAsA TOYKA 3PEHMA Ha
OIIpefie/IeHHOM 9Talle CTAHOBJIEHNA (PUKXa U er0 MICTOPUIECKOTO Pa3BU-
TV MOIIa OBITh aKTyanbHa Oojee fpyrux. Hanpumep, npencrasienne
0 TOM, YTO LIapKaT ¥ (PUKX He NepeceKarTCs, XOTs U He OTHEe/IeHBI JPYT
OT [Ipyra HEIPOHUIIAeMON CTEHOI, OTpaXkaeT CJIOKUBIIYIOCS B IIePBbIE
B€Ka lC1aMa CUTYyal 1o, KOrjga cTajia omymaTrbCcs HEJOCTAaTOYHOCTb KOH~
KpeTHbIX npeanucannit Kopana u Cynnst ITpopoka. B To Bpems paspa-
60TKa (PUKXOM paLOHATIbHBIX CIIOCOO0B (POPMYIMPOBAHUA PELICHNS
IO BOIIPOCaM, 00OJIfIeHHBIM B IlIapyaTe MOTYaHNEM, BIIOJIHE MOIJIA BOC-
IIPVIHMMATDbCA KaK HEYTO BBIXOJAIEE 3a IIPENE/IbI COOCTBEHHO nrapumara.

Bmecre ¢ Tem ABTOPUTET paSpa6OTaHHbIX I.[OKTpI/IHO]?[ KOHKPETHDBIX
HOPM BCer/ja 3aBJCeI OT TOTO, HACKOIbKO JOKa3aTe/lbHa OblIa X 060-
CHOBAaHHOCTD IIpe€ANMCaHMAMU LIapyara. HOSTOMY OII€HKa (1)I/IKX3. Kak
HO/[YMHEHHOI 110 OTHOIIEHNIO K IIAPMATY HAYKM O IIPaBM/IaX BHEIIHETO
HoBefieHNs, n3BIeKkaeMblx u3 Kopana n CyHHBI, JOCTaTOYHO yOeuTeNb-
HO JJOKa3bIBaeT IPaBOMEPHOCTD ITOAXOMA K IIapyaTy 1 GUKXY Kak K CO-
BIAJAOIINM IIO CMBICITY TIOHATVIAM.

HpI/I 3TOM CI€AyeT IIPUHATD BO BHVYIMaHIE @opMMpyeMoe B IIOCTIEAHNE
OECATNICTUA COBpeMeHHOI?[ VICTAMCKOWM MBICTTBIO npeacraBiaeHne O TOM,
4TO HOPMATUBHASA CTOPOHA IIapHaTa BOIIIOMIAETCS U PEaIbHO CYIIeCTBYeT
JUISl 4eloBeKa TONbKO B popMe BBIBOJIOB (uKxa. ITOImbITKa ITOHATD CMBICIT
M060ro NpenMcanys 1IapyaTa BCerfia IpeAroaraeT HOIK/IoYeHne Je-
JIOBEYECKOTO MHTE/IZIEKTA I TeM CaMBIM O3HAa4aeT BCTYIUICHNE B 00/IacTh
¢ukxa. He cmydariHo HeKOTOpble KPYIIHbIE COBPEMEHHBIE CIAMCKIIE MbIC-
JINTENN IOAYEPKUBAIOT, UTO HIapMaT B HOPpMAaTMBHOM CMbIC/I€ IIPENCTAB/IA-
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

eT co00if BCI0 COBOKYITHOCTb BBIBOJIOB (MKXa, BBIHECEHHBIX €r0 pas/iny-
HBIMI LIKOJIAMM Ha BCeM IIPOTsDKeHmu ero passurtus’’. ITo noruke ator
IIPOLIeCC PACKPBITUS HOPMATMBHOIO COfiepKaHVs LIapuara 4depe3 (UKX
UJIeT HOCTOSIHHO, B TOM YJC/IE U B HBIHEIIHIOK 3I10XY.

Takoe MOHMMaHVe OYeBUIAHBIM 00Pa30OM MEPEKINKAETCS C OLIEHKOI
COOTHOLIEHNsI PaCCMaTPUBAEMBIX SIBIEHMI KaK CBSI3U MEXY [PUYNHON
U C/IeiICTBMEM, MCXONHBIMY Hada/JaMyl M pe3y/IbTaToM, Hamboree amek-
BaTHO OTPakasi MOTPeOHOCTY IMEHHO HAILIETO BpeMeHM U 060CHOBbIBasI
[IPUOPUTETHBIE HALIPAB/IEHVISI pa3BUTHUS COBpeMeHHOro dukxa. [Ipu atom
IIApuaT IPefCTaBIAeTC s OMHOBPEMEHHO MCXORHOI OCHOBOIL (QMKXa 1 KO-
HEYHO! L[e/IbI0 er0 KaK HayKy, IPU3BaHHOM, OTTANIKMBASACDh OT IIpefIIca-
Huit Kopana n CyHHBI, pacKpbIBaTh X CMBICT 4epe3 (popMymMpoBaHue
KOHKPETHBIX BHEIIHNUX IIPAaBI/I MOBENEHMsA, KOTOPbIe ABJIAIOTCS IIPETBO-
peHyeM LIapuara B Ollpeje/ieHHOe BpeMs I B JAHHBIX YC/IOBUAX.

BosHuKkaeT BOIIPOC: MOYKHO JIY, aHAJIM3UPYs COOTHOIIEHNE LIIapyaTa
u ¢puKxa, 0OHAPYXUTDb B HUX HEYTO OTBeYalolee TpeOOBaHMAM [IpaBa 1
Ha 9TOM OCHOBaHMM CJie/IaTh BHIBOJ O CYILIIeCTBOBAHNM MC/IAMCKOTO IIpa-
Ba KaK IOPU/IMYECKOTO SBJIEHNS B HAYYHOM CMbICTIE?

OTpaxeHue B GUKXe NpaBOBbIX Hayas

Kak yHuBepca/lbHBII KOMIIIEKC CaMBIX pa3HOOOPasHbIX, B TOM YHCIIe
HE COBIAMIAIOIINX B PA3IMYHBIX IIKO/IAX, IPABUI BHELUIHETO MTOBEJEHNUA
(VKX, KOHEUHO, He SB/IACTCS IPAaBOM B TOM VIV IHOM €T'0 IIOHMMaHNH,
CNIOKMBILIEMCSI B COBPEMEHHOI I0pUINYECKOI HayKe. ITO OTHOCUTCA U
K QUKXY B 3HAYeHMM JOKTPUHBI, KOTOPas HOAXOAUT K B3aMOOTHOLIE-
HIAM JIIOJEN B LIeJIOM C O3MLMIL He TIPaBa, a apuara. [TosTtomy Tpax-
TyeMBbII TaKUM 00pa3oM GUKX He MOKeT 6€30rOBOPOYHO CUUTATHCS VIC-
JIAMCKOJ1 IIPaBOBOJ JOKTPUHOI MU IOPUCIPYAEHIIMe)l B OYKBaTbHOM
CMBICTIE C/IOBA.

Bmecre ¢ TeM QMKX-JOKTpUHA, B IIe/IOM Pa3BUBAsACh HAa IMPOTSXKe-
HIM BEKOB B O0IL[eM PYyC/ie PeINIMO3HBIX MIPefiCTaB/IeHNIl, Of] BIVAHN-
eM IIPaKTUKU CyMeJIa BbIpabOoTaTh psifi KOHIIEIIINI, KOTOpbIe CHOHTAaHHO
IpUOIMKAIUCh K YCBOCHUIO IPABOBOIL UJieM, OPMEHTVPOBAIICD Ha He-
KOTOPbIe OPUAMYECKIe KPUTEPUIL.

1 Cwm., nanipumep: Anv-Kapadasu Vycyd. MycyTbMaHCKuUiT TIPABOBENT 1 BBI3OBBI CO-
BpeMeHHOIT >kusHM // JIekuyn KynbTypHoro ce3oHa. Op-Pusap, 1997. C. 15 (na apab. a3.).
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HeyanBurenbHO, 4TO 9TO KacaeTcs MpeX/ie BCero OLeHK! BHEIIHe-
ro HOBeeHNsI B MUPCKOIL cdepe. [leno B TOM, 4TO PUKX IpenbsBIseT
cTporye Tpeb6OBaHMsA IIAaBHBIM 00Pa30M K BBIIOIHEHUIO MYCy/IbMaHa-
MM PETUTMO3HBIX 00513aHHOCTEI U COOIIOfIEHNIO KY/IbTOBBIX 3aIIPeTOB, a
10 OTHOIIEHMIO K MUPCKUM Jie/laM 3aHMMaeT MHYIO [I03ULMI0. 371ech Ha
MIePBBIII IJIAH BBIXOJUT CTPEMJIEHNE OTPAIUTD YeTOBEKa OT Ype3MEPHBIX
obpeMeHeHNIT, He CKOBBIBATb €r0 JKECTKUMM OTPAaHMYEHUSIMU, B UeM
CKa3bIBaeTCs CKIOHHOCTD MC/IaMa K YMEPEHHOCTH, IIOMCKY KOMIIPOMIIC-
COB ¥ HENIPUSATUIO KPAHOCTe. VICIaMCKie MBICTUTENN TIOATBEPXKAAIOT
9Ty 4epTy lapuarta u pukxa crenyomymy cruxamy Kopana:

— «Kemaer Bam Ajtax obyerdenns, a He 3aTpyfHeHus» (2: 185);

— «OH n36pas Bac U He HAIOXXWI HA BAaC B [MCIIONMHEHNN 0OPsIIOB]
PeIUIMM HUKAKOTO 3aTpyfHeHns» (22: 78);

— «Asax He Bo3/araeT HU Ha KOTO CBEPX €ro BO3MOXXHOCTEI»
(2: 286).

Ecnu mo BompocaMm penurnosHoro Kyibra GUKX MCXOGUT U3 HOIy-
CTUMOCTM TOJIPKO IPSIMO MPEANMCAHHOTO IIAPUATOM, TO B «3€MHBIX»
B3aJIMOOTHOIICHNUAX JIIOZIeHl JIeVICTBYeT IIPOTMBOIIOJIOKHBI IIPUH-
LUII — TPe3yMIILNs 03BOJIEHNS BCETO TOTO, YTO He 3amperieHo Kopa-
HoM 1 CyHHOJI B KOHKPETHOJI 11 OFHO3HauHOI1 popMe. DTa upaes sakpe-
II€TCS XOPOLIO M3BECTHBIM BBIBOJOM (PMKXa, COINIACHO KOTOPOMY MC-
XOJIHOJ! OLIEHKOJI [eVICTBUIL, CJIOB U Belllell sABiseTcs paspeleHne. Kak
TOBOPAT MYCY/IbMaHCKVe IIPaBOBefbl, B Cepe OTHOLIEHNUIT BEePYIOLINX
CO CBOMM CO3JjaTerieM AeIICTBYeT IPYUHIINII HeyKOCHUTENBHOTO C/Ieff0Ba-
HUS TOMY, YTO OJJHO3HAYHO YCTAHOBJIEHO (MTTNOA), 8 CBA3M JIOfeil MeX-
Iy co60if OCHOBAaHBI Ha IHOM Hauajie — TBOPYEeCKOM BBIOOpe TOBeeHIs
(n6TMaa) B paMKax caMbIx o0Inx Tpe6oBaHmir®.

Takum 06pasom, Mypckas 00/1acTh OTAMYAETCS OT PENUIMO3HOIN
[IpeBa/MpOBaHyeM CyObeKTUBHBIX IIPaB HaJi 005A3aHHOCTAMMI U 3aKpe-
IUIEHVEeM JOCTaTOYHO IIVPOKMX PaMOK MHAVBNUAYATbHO CBOOOLBL.

Cregyer oOpaTuTh BHMMaHMe U Ha 000CHOBaHHYIO B paMKax (ukxa
K1accuduKanmo CyObeKTUBHBIX IIPaB, Pas3INYalollyIo [IpaBa, KOTOpbIe
HpMHA/IeXXar AJUtaxy, U paBa OTenbHbIX auil. [Ipu aTom, oTTanKuBa-
SICb OT PEIUTMO3HOI IPUPOJBI IIPaB AJllaxa, TpagULMOHHas PUKX-TOK-
TpUHA NOHMMAa/a UX B MUPCKOM CMBIC/Ie KaK IIpaBa BCell MyCyIbMaH-

20 Cwm., nanipumep: Anv-Kapadasu Hycyd. lllapuatckas MoMUTUKA B CBETe PEITIUCA-
HuIT mapuata u ero ueneit. Kaup, 1998. C. 125-126 (na apab. s3.).
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

CKOT1 OOIIMHBI. A COBpeMeHHasl MCTTaMCKasi IIPaBOBast MBIC/Ib, Pa3BUBas
TAHHYI0 KOHIIEMINIO 1 TIpUaBasd eil Iopuamieckoe cofiep>kaHne, Tpak-
TyeT yKa3aHHbIe [IpaBa B KaueCTBe IYO/INYHBIX MHTEPEeCOB?.

Kpome Toro, Hanlezilas oTpakeHue B IapuaTe pelurmosHas ujes
OparcTBa 1 paBeHCTBa MyCy/IbMaH sBIJIACh OCHOBOI pa3paboTky PUK-
XOM KOHIeNIIIVIY PaBEeHCTBA B PeTyIMPOBAHNY BHEIIHETO IOBefleHM,
BKJII0OYasA paBEeHCTBO B (POPMa/JbHOM CMBICTIe. DTa Mjes HMOMydniIa 3a-
KpeIUIeH)e, HallpUMep, B YCTAaHOBJICHHBIX (MIKXOM OCHOBAaX IIapyar-
CKOTO IIPaBOCYAMNs, B LIEHTPe KOTOPLIX — (POpMaIbHO paBHOE OTHO-
IIeHMe CYAb) K yYacTHUKAM CyIeOHOro rnpouecca. OTOT BbIBOJ, MOXKHO
HOZITBEPANTD CIeYIOLIel! BBI/Iep>K KO 113 SHAMEHWTOTO IICcbMa Xanuda
Ymapa 6uH anb-XaTTaba, HAIMCAHHOTO B (POpMe HACTaBICHUS OfHOMY
u3 cygeit: «OTHOCKCD K TIOfisIM KaK K paBHBIM, 001Ialicsl ¢ HUMM OfjMHa-
KOBO 1 IPOBOJY C HUMU BpeM: IIOPOBHY; CTIeIN TAKXKe 3a COOI0eHN-
€M paBeHCTBA B OTIIPAB/ICHNI IPABOCYANS C TeM, YTOOBI 671arOpOLHbII
He JIOMOTaJICSl CBOEr0 CaMOYIIPaBCTBa VM IIPOM3BOJIA [B €0 MHTepecax], a
CTa0Oblil He TePs/I HaJie)XXIbl HAWITH Y TeOs1 CIIpaBe[/InBOCTb».

MO)XXHO YIOMSHYTb U JAPYTYI0 KOHIIEIMIMIO, COITIACHO KOTOpOIt
IpaKTNYIeCK! BCe MOCTYIKM YeJIoBeKa B MIPCKOIL 00/IaCTI MOTYT Olie-
HMBATbCS KaK C PEIUTMO3HON TOYKY 3peHMs, TaK U ¢ IO3ULMI cyma®.
[TpryeM MycCynbMaHCKUI CYAbA-Kafu B CBOUX PEIIEHMSIX yUUTHIBAET
JIMIIb BHEIIHE BbIPaKEHHOE IMOBefieHMe Ye/IOBEKa, YTO HAI/IALHO Mpo-
SIBJIETCS] B M3BECTHOM BBICKA3bIBAaHUN: «fI CY)Ky IO BHEIIIHel CTOPOHE
merna, MO0 CKPBITBI CMBICT IIOCTYIIKOB BEfJOM OJHOMY Aaxy»*.

C aKkileHTOM Ha BHelIHVe (aKTbl, C/yXKalle OCHOBOW CyaeOHO
OLICHKY, CBsI3aHA TaKXe pa3paboTaHHas QUKXOM KOHLIENIVS «Iapy-
aTCKMX YZIOBOK» — cTparareM”. VIX CMBICTT 3aK/II0YAETCS B TOM, YTOOBI
000CHOBATD aJIbTePHATYUBY 3allpellleHHbIM cienkaM. Pedb neT o Takmx

2 Cm.: Xannag A6denv Baxxa6. Hayka ocHos ¢ukxa. Inb-Kyseiit; Beitpyr, 1983.
C. 210-211 (ua apab. a3.); Anv-Axxam Dapyxk. Victopus ncmamckoro mapuata. Jlamack,
1982-1983. C. 51 (Ha apab. 513.).

2 Anv-lmaesuiis M6n Kaitiium. Hayuenne. .. T. 1. C. 85-86.

» Cwm., Hapumep: Maxmacanu Cy6xu. ®unocodus npasa B ucname. beiipyt, 1952.
C. 14-15 (na apab. 53.).

2 Asz-Byxeiinu Myxammad Mycmaga. Oprannsanust 0paBocyaus B QUKXe U €ro
npakrtuka B Koponescrse Cayposckas Apasus. [Tamack, 1982. C. 104 (na apab6. s13.).

» Cm.: Maxmacaru Cy6xu. Punocodus npasa B ucname. C. 167-174.
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

(hopMax MUPCKMX OTHOLICHMUII, KOTOPBbIE, B3ATbIE B OTHE/IbHOCTY, SBJILA-
I0TCA JOIIyCTUMBIMY, HO B CBOEJI COBOKYIIHOCTU OOXOIAT yCTAaHOBJICH-
HBIII LIapuatoM 3anpet. Hampumep, coBpeMeHHbIT (PUKX MCXORUT 13
TOTO, YTO apeH[a C YCIOBMEM IIOCTIeAYIOLel Iepefady apeH/JOBaHHOTO
MIMYILECTBA B COOCTBEHHOCTh HAaHMMATETI0 He MOXeT OBITh opopMIeHa
B OJJHOM JIoroBope. Bezib IIpyu 3TOM HapyIIaeTcs yCTaHOBJIEHHBII MIapu-
aTOM 3alpeT Ha 3aK/I0YeHVe KOHTPAKTa, KOTOPBI [0 CBOEMY CMBICTY
HOJ[pa3yMeBaeT OHOBPEMEeHHOe COBepIIeHMe IBYX CHe/IOK U IOTeHIU-
QJIbHO MOXKET IIPMBECTU K POCTOBIINYECTBY. I109TOMY JOCTUYD >Kena-
€MOro pes3y/IbTaTa B CTPOTOM COOTBETCTBUM C MICITAMCKVM IIPaBOM MOX-
HO TOJIbKO ITPY 3aKJIIOUEHNH IBYX 0roBOpoB. OnyH 13 HuX oopMiIsAeT
OTHOIIEHM aPEH/bI ¥ COfIEPXKUT 00513aTeNbCTBO IepefaTh UMYIeCTBO
B COOCTBEHHOCTD, a JIPyroil IIpeycMaTpruBaeT Takylo Iepefady B Gpop-
Me KYIUIU-IIPOJaXXV MU JAPEHN, COBEPLIAEMBIX 110 MCTEUECHNM apeH b
WIN Jla>Ke BO BpeMs ee IeVICTBIAL.

Hemarnoe npakTudeckoe sHadeHIe MMeeT pa3paboTaHHas B paMKax
(b1Kxa KOHIIENIVIA flefleHNs BCeX 00A3aHHOCTell Ha [iBe 6O/bIINe IPYyII-
nbl. [TepBas BK/IIOYaeT TaKye VIMIEPATVBHbIE IpeANncanys QuKXa, Ko-
TOpBIE B PABHOII CTEIIEHN PACIIPOCTPAHAIOTCA Ha BCEX MHAVMBU/YaIbHO
(HampuMep, cofepyKaHNe MY>KeM CBOeJT KeHBI I ieTelt). A BTopasi Ipel-
CTaBJIeHa 005A3aHHOCTSMH, UCIIOIHEHVEe KOTOPBIX OfHVMM VI/IM HECKOJIb-
KUMM CyObeKTaM1 0CBOOOXK/aeT OT 3TOro OpeMeHM APYrux (Harpumep,
BeJleHMe JPKMXaJia VI IpecedeHNe NOBeleHNs, OTKIOHSIOIErocs OT
[PeIICAHHDIX IIAPUATOM TPeOOBaHMIT)>.

Eiue ogHOI 13 KII0OYeBbIX KOHIEMuil (prKxa sABsIeTCss 000CHOBA-
HIe CTPOTOro C/Ie[IOBAHMs MMIIEpPAaTUBHBIM IpepnucanusaM Kopana u
CynHBL. OHOBpPEeMEHHO YeTKO OIIPee/IeHbl 00CTOATENbCTBA, KOTOPbIE
0CBOOOXKIAIOT YeJI0BEKA OT UCIIONHEHVSI 00SI3aHHOCTH, €C/IM 9TO eMY He
TI0 CHJIaM VJIM yIIeM/IAeT eTo NIPU3HAHHDBIE MHTEPEeChl, @ 3HAUNT, BCTYIIA-
eT B KOH(JIMKT ¢ Le/IAMM Iapuara®.

Konuenmus nerneit (LeHHOCTeN) Lapuara, K KOTOPHIM OTHOCSTCS
Ppenurus, X13Hb, pasyM, YeCTb U TOCTOMHCTBO, YCTAHOBJICHHBIN IIOPsI-

% Cwm., HanpuMep: Badpan Badpan A6y anv-Aiineitn. OCHOBBI UCTaMCKOTO (QUKXa.
Anexcaupnpus, 1984. C. 263-264 (Ha apab. 513.).

77 Cm.: Aw-Illamubu M6paxum 6un Myca anv-Tapuamu anv-Manuxu. CormacoBaH-
HocTb ocHOB mapuara. T. 1. Beiipyr, 6.r. C. 300-358 (Ha apab. s13.).
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

JIOK ITPOJIO/DKEHNS 4eTI0BEeYeCKOro Pojia, a TAKKe COOCTBEHHOCTD, 3aHM-
MaeT 0co60e MeCTO Cpeiiyt OOIIeTeOpeTUYeCKUX KOHCTPYKLU (UKXa.
Cunraercs, 4ro moboe MpaBUIO MUPCKOTO IOBefeHMsA, CHOPMyIpo-
BaHHOE (PMKXOM, B KOHEYHOM CUeTe HAIIPAB/ICHO Ha peaIi3aliiio OFHOI
VIV HeCKOJIbKMX OTMEYEHHBIX IieJIell, KOTOpble HAaXOMATCS B MepapXy-
4eCKOM COIIO[YMHEHNI: HAaVBBICIIEIl Y3 HUX ABJIACTCA PEIUTNiA, a HU3-
1eif — COOCTBEHHOCTb. Takoe COOTHOIIEHe CIeflyeT YYUThIBATD, €C/N
HY>KHO IIPEJIIOYeCcTb OHY HOPMY U3 Psifia BO3MOXXKHBIX IIPABIJI, OTCTAN-
BAIOIMX pa3Hble LIEHHOCTU.

K nensam mapyara uMMeeT OTHOLIEHVE VM KOHLEIIV NHTEPECOB de-
JIOBEKa, JIeKALIVX B OCHOBE BCEX MUPCKUX IpaBWwI ¢ukxa. Vcmamckas
MBIC/Tb MCXOJJUT 13 TOTO, YTO YKa3aHHbIE MHTEPECHI AE/ATCA Ha TPU Ka-
TErOpuUI: )KU3HEHHO HeOOXOAMMbIe HYK/bl; TOTPeOHOCTH, YIOBIETBO-
peHMe KOTOPBIX OCBOOOXKAET Ye/IOBeKa OT XKUTENCKUX TATOT, @ TAKoKe
JKeTTaHMA U CTPEM/ICHN, O3BOJIAIOIINE B CTydae VX peannsalyn pac-
KPBITb BCe CIIOCOOHOCTY U HaWIy4llne KadyeCcTBa JIIofei™.

CreiyeT Taxoke OTMETUTD paspabOTaHHYIO (PUKXOM KOHIEIIIIUIO OC-
HOBAHMII IIPaBM/I BHEIIHETO NOBEIEHN, IPeX/ie BCero MUPCKMX. My-
Cy/IbMaHCKIie I0PYICTBI [IO/IATAIOT, YTO y 1100051 HOPMBI IMEeTCs OIIpefe-
JICHHO@ OCHOBaHMe, 0ObsACHAIONIee ee Liellecoo0pasHocTb. CyThb JaHHO-
rO IIOXOfA BBIPa)keHa B MAKCYIMe «B CBOEM AeMCTBIY My Ge3feiicTBIM
HOpMa CTIefiyeT Cyabbe CBOEr0 OCHOBAHIsI».

Vipes uMHTepecoB 4eJIoBeKa TECHO CBs3aHA B (UKXe C KOHLEIIel
cpasemuBocTy. KoHeuHo, clipaBeyIMBOCTDb MOHMMAETCA MCIaMCKOM
IOKTPYMHOI B IIEPBYIO OYepefb KaK PEIUIMO3HO-ITUYeCKas KaTeTOpHsL.
Cumraercs, 4TO CIPaBEJIMBOCTD B PA3HBIX CJIOBECHBIX (OPMaAX YIIOMIU-
HaetcsA B KopaHe HeCKONbKO JeCATKOB pa3. B HeM, B 4aCTHOCTH, TOBO-
puTcs:

— «Korpa BpIHOCHUTE BBI pellieHue, OyabTe CIpaBeiuBb» (6: 152);

— «IIpexpe Bosauru Mel mocraHHNKoB Hammx ¢ ybenuTenbHbI-
MM JJOBOJAMM 1 HUCIIOCTIA/MN ¢ HUMM [IcaHms 1 Bechl, YTOObI Ipuep-
JKUBAJTUCD JIFOM CIIPaBeaInBoCTI» (57: 25).

% Cm.: Anv-Kapadasu Hycyp. Visyuenne monxona Gpukxa K HeisM mapuara. Mexiy
06IVIMI TIeIAMM 1 KOHKpeTHbIMM HopMaMu. Kanp, 2006 (Ha apab. s13.); Ayoa . Lenn
mapuara (PyKOBOACTBO /IS HauMHAOINX). M., 2014.

¥ Cwm.: Aw-Illamubu Vbpaxum 6un Myca anv-lapnamu anv-Manuxu. Ykas. cod.
T.3.C. 8-52.
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

OpHako, OTTANIKMBAsACh OT 9TUX PEIUTMO3HBIX ITOCTY/IATOB, (PUKX
obpalaeTcst K TAKUM IPOSIBJIEHNSIM CIIPABEIINBOCTY, KOTOPbIE NMEIOT
IpaBoOBOe 3HaveHMe. [[oKa3aTeIbHO, YTO MMEHHO Miesl CIIPABENINBOCTH
BMeCTe C aKIJeHTOM Ha He0OXOAMMOCTD Y/i0B/IETBOPEHIS NHTEPECOB Ue-
JI0BeKa KaK OCHOBY BCeX IIPaBI/I BHEIIHETO ITOBETEHsI PACCMATPHBaeT-
cs1 QUKXOM B KauecTBe CTepKHs mapuaTa®. OTMeTHM TaKoKe, 9YTO PUKX
TPAMIVIOHHO BBIfIe/ISIET TPV OCHOBBI MC/IAMCKOJT BITACTH Y IIPABOCYRMS:
CIIPaBe[/INBOCTD, COBEILIATE/IbBHOCTD ¥ PABEHCTBO™.

Hapsigy ¢ 91uM, 1cmaMcKas MBICTb, 0COOEHHO COBpeMeHHasI, MOf-
YepKUBAeT, YTO IIPY OLieHKe B3aMMOOTHOLICHUII /Tofiell GUKX JOIKeH
OPMEHTHPOBATHCS Ha TaKie Hadyasla, KaK yCpeSHEeHHOCTDb, YMEPEeHHOCTb,
usbexaHye KpaitHOCTell, IOCTeIIeHHOCTD, UCK/II0UeHNe Bpefa™,

TonbKO ¢ IMOMOIIBI0 HA3BAHHBIX BBIIIE KOHLIENIMIT M Hadal QUKX
MO>KET IIepeBeCTI PeIMIMO3HO-3THYecKue noctynarsl Kopana u CyH-
HBI Ha SI3BIK IPAKTUYECKIX HOPM, OTBEYAOLINX TOTPEOHOCTSIM Peryiu-
POBaHMs MUPCKUX B3aMOOTHOLIEHNI /Tiofielt. Bes HuxX «kopHU» ¢ukxa
(BKJIIOYask BCe LIApPMATCKUE «yKasaTelnn» M «yCTAaHOBJIEHHbIE ILIapyaT-
CKJie METO/bI») OCTABA/INCD ObI IPOCTBIM TEXHIYECKIM NHCTPYMEHTOM,
KOTOPBIII caM 10 ceOe He B COCTOSIHMM 0OOCHOBATDH BEPHBIIT BBIOOD Cpe-
IV MHOXKECTBa IIPaBIJI BHEILIHETO IOBENCHNs, IpeflaraeMblX pasHo-
06pasHbpIMU MIKOTaMu PUKXa.

C mcmaMcKoOll TOYKM 3peHMsI B IIpaBU/IaX BHELIHETO IIOBEJCHNs,
cpOPMYIMPOBAHHBIX C YI€TOM OTMEYEHHbBIX KOHIEIIINIT ¥ HaYal QUK-
Xa, IIPETBOPSIETCA CMBICI LIApyMaTa 1 ero 0011as HallpaBIeHHOCTb .

A B IOpUANYIECKOM OTHOILIEHNN Pedb UAET O pa3paboTke Pprkxom Ta-
KIX KOHCTPYKIMIL, KOTOpble MPUOMIDKAIOTCA K Mfiee IIPpaBa, IIOMOTaioT
peann3oBaTh ee B KOHKPETHBIX [IPABI/IAX BHEIIHE BHIPAKEHHOTO TIOBe-
[IeHNs, @ KpOMe TOTO, IIPEAIIOYecTdb 13 OIPOMHOTO 4IC/Ia pasHoobpas-

0 Cm.: Maxmacanu Cy6xu. Punocodus npasa B ncmame. C. 126-127.

3! Cwm., HanpuMep: Anv-Assa Myxammad Canum. O NOTUTUYECKOI CTPYKType MC-
namckoro rocygapcersa. Kamp, 2008. C. 181-230 (ua apab. s13.); Myxammad Myxammad
A60env Icasad. ViccmenoBaHnsA 110 MCIaMCKOMy LapuaTy u mnpay. Cepus Bropas. IIpa-
BOCypIe B MclMaMe (CpaBHUTENbHOE McCleffoBanme). Anekcanapus, 1977. C. 112-124 (na
apab. s13.).

32 Cm.: Anv-Kapadasu Vycyd. Beerienue B usydenue ncnamckoro mapuara. C. 102-
145; Maxmacanu Cy6xu. BBerieH1e B BO3pOX/ieHMe HayK o Iapuare. beiipyT, 1962. C. 64—
65 (ua apab. 53.); Myca Myxammad Vycyd. Beenenne B n3ydenne NCTaMCKOTO IIapyaTa.
C. 126-137.

3 Cwm.: Ano-I]wassuiis VI6n Katisium. Hayuenne... T. 3. C. 3.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

HbIX " INPOTUBOPEYMBLIX BBIBOJOB NOKTPMHBI T€, KOTOPbIE OTBE€YAIOT
KpUTEpUAM IIpaBa.

Obuwwme npuHUMNbI UKXA — KBUHTICCEHLMS
OpMANYECKMX OCOBEHHOCTEN MCNAMCKOro NpaBa

Kak y>xe mop4epknBanoch, B pOCCUIICKOM IIPaBOBEJEHUN HET eIHO-
ro B3ITIAJA Ha MCIaMcKoe (MyCyTbMaHCKOe) TIPaBo, er0 COOTHOIIEHMe
C IIApMaTOM U (MKXOM, a TaKXKe Ha B3aMMOZEICTBUE B HEM PeJIUIU-
O3HOTO M IOPUAMYECKOro Hadaja. MOXXHO OTMETHUTDH JiBa IOAPHBIX
HOAIXOfIa K 3Toi1 mpobnemaruke. COINIACHO OTHOMY U3 HUX MC/IAMCKOe
IpaBo, 110 KOTOPBLIM IOfIpa3yMeBaeTcsA IIapuar, Booblile He SABJIAET-
cs IOpUANYecKM (EeHOMEHOM WIM B KpallHeM CiIydae IIpefCcTaBiiieT
co00i1 cMech IpaBa C pelurueii ¥ HpaBCTBEHHOCTbIO. IIpnyeM B aTOM
KOHIJIOMepare IIPaBo, IO CYLIeCTBY, HEe OTHE/NICHO OT MHBIX COLVIA/Ib-
HBIX PETyIATOPOB M JaXKe 3aHMMaeT MOJYMHEHHOe 10 OTHOIIEHNUIO K
HUM HonoxeHue. He cIy4aifHO CTOPOHHUKY TaKOrO IOHVMAaHMS IIOJ-
YepKMBAIOT, YTO CaM TEPMUH «MYCYIbMAaHCKOE IIPaBO» VCIIOIb3YeTCs
JIMIIDb 110 TPajuLNM, TaK KaK B JIeICTBUTEIBHOCTY OH 0003HadaeT He
I0puANYecKoe B OYKBabHOM CMBIC/IE, a Oo/lee MIMPOKOe COLuaabHOe
ABJIeHNe. B pyc/ie Takoil JIOTMKM CaMO MYCY/IbMaHCKOe IIpaBO OHU Ha-
3bIBAIOT «HeOTAMGepeHINPOBAaHHBIM», IIOCKOIBKY B HEM IOpUAMIe-
CKI€ 9JIEMEHTBI SIKOODbI He IIONIY4M/IN 3HAYUTETBHOTO 060CO6/IEHHOTO
GyHKIMOHMpPOBaHMS ™,

IOpyras nosunus ¢GpopMaJbHO UCXOAUT U3 CYLIECTBOBAHNS MC/IaM-
CKOTO TIpaBa B I0pUAMYECKOM cMbicie. O6 3TOM OJHO3HAYHO OBOPUT
TO, YTO €My OTBOIMTCS CAMOCTOATENIbHOE MECTO B PAfe MCCIeNOBaHUIA
II0 TEOPUM TIpaBa ¥ IPAKTUYECKM BO BCeX pabOTaX IO CPABHUTEIBHOMY
IPaBOBEIEHNIO I IPAaBOBBIM CHCTeMaM (CeMbsIM) COBPEMEHHOT'O MUpa®.
OueBMIHO, TaKOJT IOJIXOf, IIPeIoIaraeT IpU3HaHNe I0PUIYECKOro Xa-
paKTepa MCIAMCKOTO IpaBa. B MpoTMBHOM CiTydae ero aHa/mus B paMKax
IOPUCIIPYACHLUY BBIIVLAUT HEJIOTMIHDIM.

** Cwm., Hanipumep: Azexcees C.C. Obmas reopus npasa: B 2 T. T. 1. M., 1981. C. 115.
3 Cwm., Hanpumep: O61as Teopus npasa / oTB. pe. A.C. ITuronkus. M., 1994; Teo-
pus TocyfrapcTBa u mpasa: Kypc mekiuit. Caparos, 1995. C. 148-149; O6mas Teopust mpa-
Ba M rocyfapcTsa: yueb. / mop pen. B.B. JTazapesa. 5-e usg. M., 2010. C. 372-373; Mapuen-
xo M.H. TIpaBoBbIe CHCTEMBI COBPeMEHHOTo Mupa: y4e6. mocobue. M., 2008. C. 509-521.
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[Tpm Bcelt KaxxyIerics MPOTUBOMONIOKHOCTI STHUX [IBYX B3IJIAI0B Ha
MCTTaMCKO€e IIPaBO Y HUX eCTh OffHa MPVHIUINAIbHAs 001ast yepTa: nx
afIeTIThl He JIeNIal0T MOMbITOK BBIABUTD CYyTh IAHHOTO ABJIEHM S, CEPbe3HO
000CHOBATb WV OLPOBEPTHYTh HA/IN4NeE Y HETO IIPU3HAKOB IIpaBa.

[IpoTMBHUKM OTHECEHNA MCIAMCKOTro IIpaBa K IOPUANYECKUM KaTe-
TOPYAM IIPOCTO CCBUIAIOTCS Ha TO, YTO OHO ONMPAETCS HA PEIUTMO3HbIE
VICTOYHUKM ¥ PACIPOCTPAHAETCS HAa MYCY/IbMaH. DTOTO, 10 X MHEHMIO,
TOCTAaTOYHO Ji/Is1 BBIBOZIA O TOM, YTO TaK Ha3bIBaeMOe MC/IaMCKOoe IIpaBo,
IO CYyTU, He CYIeCTBYeT KaK IOpUAUIecKoe sABJIeHME, 3 COCTAB/IAeT He-
OTbeM/IEMYIO YaCTb PeIUTuy ucnama®.

MccnenoBarenyu, KOTOpble AIPUOPHO MCXOHAT U3 IOPUAMYECKON
IPUPORbI MCIAMCKOTO IIPaBa, TAKXXe He YTPYXAAIOT cebs M3ydeHueM
€ro KayecTB Kak IpaBa. PackpbiBas ero 0C0OOeHHOCTH, OHU OOpAIIAIOT-
Cs1 He K aHa/mm3y COOCTBEHHO I0PUANYECKIX XapaKTEePUCTUK YKa3aHHOTO
¢deHomeHa, a K crernduKke mapuaTa. Takum 06pasom, caM IIpefMeT U3y-
YeHUs MOJIMEHseTCs: BMeCTO IpaBa MM CTaHOBUTCA penurus. B uro-
re CTpeM/IeHMe OIMCAThb MCIAMCKOe IPAaBO B KauecTBe IOPUAMYECKOTrO
MHCTUTYTa HEBOJIBHO NPUBOAUT K 0OpaTHOMY — (DaKTUIECKOMY JJOKa-
3aTe/IbCTBY TOTO, YTO OHO IIPaBOM He ABJAETCSA’. B 9TOM OTHOLIEHUM
MO3ULINN CTOPOHHUMKOB XapaKTePUCTUKY MCIAMCKOrO IIpaBa KakK IOpu-
An4eckoro peHOMeHa I TeX, KTO OTPUIIAET ero IpUANIECKYI0 IpUpo-
Iy, IpY BCeVl BHEIIHEl B3aVMHOI IIPOTUBOPEYMBOCTH, IO CyTH, CMBI-
KaoTCcA. MexXay Ipo4nM, TaKas >ke JIOrn4eckas HeIlloClIefl0BaTeIbHOCTh
IPOHNU3BIBaeT PAOOTHI MPAKTUIECKM BCeX KPYIHBIX 3alafHbIX CIIelya-
JIMCTOB I10 CPAaBHUTENBLHOMY IIpaBy>®.

JeiicCTBUTENBHO, €C/IN MCIAMCKO€e ITPaBO MOTHOCTBIO CBOAUTD K IIIa-
puary, COMHEHMs B €ro I0PUANYECKOI IPUPOJie TPYIHO ONPOBEPTHYTh.
Benb, B3ATHIN B IIe/IOM, IIApUAT — MpPeXK/ie BCEro U IMPeUMYIIeCTBEHHO
penurnosHoe sipneHue. Jlaxke ero HOpMaTMBHAS COCTABIAILIAs B OyK-

3¢ Cm., Haripumep: Pasnos O.M., Tunasymounosa PX. YOpupmndeckas npupopa my-
CYZIBMaHCKOro mpasa; [unasymounosa PX. IIpupona Mycy/IbMaHCKOTO IIpaBa.

37 Cm., Hanpumep: Caudos A.X. CpaBHuTenbHOe IpaBoBefeHne. OCHOBHbBIE TPABO-
BBIE CHICTEMBI COBPEMEHHOCTH: yueb. 2-e n3fi. M., 2007. C. 387-401.

* Cwm., Hanpumep: Jlasuod P, XKogpdpe-Cnunosu K. OCHOBHbIE IPaBOBbIE CHCTEMbI
coBpeMeHHOCTH / T1Iep. ¢ ¢p. M., 1997. C. 308-330; Jlese P. Benuxme mpaBoBble CHUCTe-
MbI COBPEMEHHOCTH: CPaBHUTETbHO-IIPABOBOI MOAXO] / Tep. ¢ dp. 2-e n3f., mepepad. M.,
2010. C. 246-264; Llsatizepm K., Kémy X. CpaBHUTE/IbHOE YaCTHOE IPABO / Hep. C HeM.
M., 2011. C. 300-309.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

BaJIbHOM CMBIC/I€ BBICTYIIAeT B BUJI€ PENUTMO3HBIX IIpeJIUCaHuil. ITO
OTHOCUTCA U K IIAPMATCKUM IIPAaBUIaM MUPCKOTO IIOBEJeHN S YeJIOBeKa,
KOTOpBIE€ TaK Ha3blBaeMas IOJJIAHJCKas LIKOJA M3Y4YEHMS MC/IaMCKOTrO
npaBa 6e3 J0CTaTOYHBIX OCHOBAHUIT CYNTAET FOPUANYIECKUMIA.

Ecnu xapakrepucTika mapuara Kak HeOTbeM/IEMOTO 37IeMeHTa pe-
JIUTUM, Ha Halll B3IJIAJ, BIIOJIHE OYEBMJHA, TO OIpEJe/IeHNe IPUPOJbI
npaBul UKXa He CTO/b OffHO3HAYHO. HarmoMHuM, 4T0 1oz puxxom nc-
JIaMCKasl MBIC/Ib IIOHMMAaeT KaK HayKy O IIApMAaTCKUX IpaBMIaX BHEII-
Hero MoBefleHNs, TaK U caMl yKasaHHble HOpMbl. Cpefy 3TUX Ipefn-
CaHUI1 UMEIOTCA TaKue, KOTOpble OTBEYAIOT I0PUANIECKMM KPUTEPUAM,
a IIOTOMY ABJIAIOTCS HOPMaMI MC/IAMCKOTO IIpaBa B TOYHOM Hay4HOM
3Ha4YeHMM. VIHBIMU clTOBaMM, MCIaMCKOE IIPABO He CBOAMUTCA K IIapuary,
a IpepcraBAeT cob0it Ty 4acThb HOPM (PMKXa, KOTOpasi MMeeT IIPaBOBOIl
XapakxTep.

BmecTe ¢ TeM 0jHOTO yKa3aHMA Ha MECTO MCIAMCKOIO IIpaBa B €ro
COOTHOIIEHNN C LIApUaTOM M (UKXOM HEJOCTATOYHO I PacKpbITHA
ero IpUAMYECKNX XapaKTepucTuk. [lemo B ToM, 4To ecnu 6e3 BCAKMX
OTOBOPOK CYMTATDb LIApMAT CTEP)KHEM PEINUIMU UCTaMa, a GUKX — Ha-
YKOJI O LIapMaTCKUX IPaBWIaX BHEIIHETO IOBEleHUA U KOMIUIEKCOM
HOPM, «M3BJIEYEHHBIX» U3 IIapyaTa, TO ¥ UCIAMCKOe IpaBO KaK 4acTb
¢uKxa OKasbIBaeTCA MOTPY>KEHHBIM B PEIUIMIO, BBICTYIas HEOTheMIIe-
MBIM ee 9meMeHTOM. OTKy/ia Jke Torzja 6epeTcs UCIaMcKoe IIpaBo?

OTBevast Ha 3TOT BOIIPOC, OTMETHM, YTO CaMO 110 cebe Iapuarckoe
IpaBUIO HOBefeHNs, chopMynupoBaHHoe B KopaHe nim B xagucax, Ko-
topble oTpakaloT CyHHy IIpopoka MyxaMMaza, He MOXKET CUMTAThCsA
IOPUAMYECKMM TO/IBKO Ha TOM OCHOBAHMM, YTO T10 CBO€MY HOPMATUBHO-
MY COfIEP>)KaHMIO OTBE€YAaeT IIPAaBOBBIM KPUTEPUAM, T.€. PETYIUPYET OT-
HOIIIEHM s MeXXAY JIIObMIY 110 IPUHINITY POpMabHOTO paBeHCTBa. Benb
Iake KOIfja pe/IUIMO3HbII U I0PUANYECKNIT UCTOYHUKY TIpefycMaTp-
BAIOT, Ka3a/10Ch ObI, OAMHAKOBbIE IIPABI/IA, TOBOPUTD O IIOJTHOM COBIIA-
TOEeHMUM TaKMX HOPM BPAJ MM KOppeKTHO. IIpexxze Bcero noromy, 410 UX
OCHOBAHIs ¥ BK/IAZIbIBAE€MbIil B HUX CMBIC/I pa3/IMYHbL: IIPABOBbIE HOP-
MBI OPMEHTHUPYIOTCA Ha (POpMaIbHOE PaBEHCTBO, & PEIUTMO3HbIe OCTY-
JIaTBI BOCIIPUHUMAIOTCS B Ka4eCTBe 3aII0Befielt BBICIIeiT, 0 0)KeCTBEHHOI,
CIIPaBeJINBOCTI.

MexaHu3M JeiicTBUA 3TUX He COBIAJANIIUX IO XapaKTepy HOPM
BK/IIOYAeT pasHble MHCTPYMeHThI. IIpaBoBble perynATopsl B TOM MU
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

VIHOM BHJie ICXOJAT OT 4esoBeKa (TouHee, (PUKCUPYIOT ONpele/leHHYIO
($hopMy OTHOLICHMII MEXJY TIOAbMY) M OPUEHTUPOBAHbI Ha KPUTEPUN
I0CTUIA0ETBHOCTH, @ PeIUIVO3Hble — BBICTYIAIOT B I71a3aX BEPYIOLINX
B KauecTBe 00)KeCTBEHHOTO BE/IeHNsI M B CBOEM JIeVICTBIM ONMPAIOTCS Ha
BHYTpeHHUE yOeKIeHsI, COBECTb M 60r000sA3HEHHOCTb.

IOpupgudeckue mpasua, ¢ OfHO CTOPOHBI, ¥ OCHOBAaHHbBIE Ha Bepe
IpeIucaHmsa — C JPYroll, 10-pa3sHOMY BOCIPMHMMAIOTCS CO3HAaHUEM U
UMEIOT Pa3/IMYHbIX a[JpecaToB: IpaBOBble HOPMBI OOpalleHbI K CyObeK-
TaM IIpaBa, a PeIMTMO3Hble — K BepylomuM. IloaToMy feiicTBue HOpM
TOTO M APYroro popa obecrnedmBaeTcsi HEOAMHAKOBBIMU CIIOCOOAMI.
Hapymenne mpaBoBoii HOPMBI NPEATIONATaeT BIIOJHE 3€MHYIO CaHK-
V10, IPUMEHsIEMYIO Ty O/ IHOI BIacTbio. IIpyieM Ha IpaKTHKe falIeKo
He BCSKOEe IIPaBOHApYLIEHMe BjledeT I0PUANYECKYI0 OTBETCTBEHHOCTD.
A OTK/IOHEHME OT PETUTMO3HOTO IMpPaBM/Ia, HE3aBUCUMO OT TOTO, yCTa-
HOBJIEHO /I OHO 3€MHOJI B/IaCTbIO M/IM HET, O3Ha4yaeT rpex. He packa-
SBILErOCs B HEM BepPYIOILEro HEMMHYEMO JKJeT OOXKeCTBeHHas Kapa.
Hens6e>XHOCTb IIOTYCTOPOHHEIO HaKa3aHUs JIA IPEIIHNKA COBCEM He
OJJHO U TO K€, YTO BEPOATHOCTD IOIBEPTHYTHCA CAHKLMM JJIA IPaBO-
Hapywunresnd. VI geno TyT He B TSAKeCTU OTBETCTBEHHOCTH, a B CAMOM ee
XapakTepe.

VIHbIMU CTIOBaMI, IIPOCTOE BHELIIHee COBIIAfieHNe CJIOBECHBIX (op-
MY/IMPOBOK IIPABOBOIL ¥ PEIUTMO3HOI HOPM He JJO/DKHO 3aC/IOHATD ITTy-
OOKMX pasInuuil MeXAYy HUMM. DTOT MOMEHT IpUOOpeTaeT KIII04eBoe
3Ha4YeHMe JI TIOHMMAHMA JMCIAMCKOTO IIpaBa, K KOTOPOMY HMKaKue
HOPMAaTMBHbIE IIPEANNCAHNA LIapyaTa MMEHHO B CUJIY CBOETO PEIUTN-
03HOTO0 XapaKTepa caMu 110 cebe He OTHOCATCSL. OFHAKO IIPY OIpefe/ieH-
HBIX YC/IOBUAX OHM CTAHOBSATCA OCHOBOJL, ICTOYHVKOM BBIBOJIOB (PMKXa,
OTBEYAIOLIVX IIPAaBOBBIM TPeOOBAHNAM.

Ponb ukxa-ZOKTPUHBI B IIepeBOfe IIAPMATCKUX IOJIOKEHUII Ha
IOPUMYECKNIA A3BIK B 3aBMCMMOCTYM OT XapaKTepa JaHHBIX PEIUTNO3-
HBIX IIOCTY/IATOB IIPOAB/IAETCA B HECKOIbKUX popMax. Boijjensrorcs Tpu
UX OCHOBHBIe pasHOBuAHOCTHU. K mepBoil oTHOCATCA caMmble o6LIMe Ha-
CTaBJIEHN, IPMHIUIIMAIbHbIE OPMEHTHPHI IIapMaTa, KOTOPhIM JO/DKEH
CJIe0BATh YeJIOBeK 6e30THOCUTENBHO 00/1acT! CBOETO HoBefeHus. [Ipy-
ras TakkKe IpefiCTaBlIeHa IOCTaTOYHO obmumy npasuiamu Kopana u
CyHHBI, KOTOpPbIe KacalTCs OIpefie/IeHHOI cepbl Ye/I0BeYeCKIX OTHO-
LIEHMIA, HO IOITYCKAIOT pa3/lIN4yHOe IOHMMaHue U Tonkoanue. Hakoner,
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

CYLIECTBYIOT BIIO/IHE KOHKPETHbIE IIPEANICAHNSI OTHOCUTENBHO Pa3HbIX
CTOPOH BHEIIHEro IoBefeHns mofert. I1o Mupckum Bompocam B Iapu-
aTe TaKye YeTKye HOPMbI KpaliHe MaJIOUNC/IEHHB, @ IBHO IIPeobnafaioT
MHOTO3HaYHble IPaBIIa U O0LIIe OPUEHTHUPHI.

ToBOps1 0 KOHKPETHBIX IIPAaBI/IAX LIApNATa, BAXXHO MMETb B BUAY,
4TO (MKX He IMPOCTO BKIIOUWI UX B CBOJ apCeHas, a ZOMOTHII MHO-
TUMJ HEeOOXOIOVMMBIMY HETAsIMU ¥ YCAOBUSIMH, MCTONKOBANT HOPMa-
TUBHBII CMBICTI 9TUX IIPABWI, A/l OIpefieleHne COAEPXKAIINXCA B HUX
TepMUHOB. TeM caMbIM, He TIOTepsIB 3HAYEHNsI PeIUIMO3HBIX 3alI0Befelt,
Ipennucanys IIapyara sBIINCh OCHOBOJ, MCTOYHMKOM HOPM MHOTO
CBOIICTBA. JIOKTPMHA CMOITIa OCMBICINTh MHOTHE 13 HUX B IIPABOBOM
kmode. Koneuno, oTHions He Bce nonoxkenust Kopana n CyHHBI, Kacaio-
1[yeCsI IIOBefieHIS Ye/I0BEKa, IPOTifs Yepe3 TOPHMIO PpUKXa-TOKTPIHBI,
IIPEeBPATIINCH B IIpaBoBble HOpMBL. Ho 04eHb MHOTHE Iprobpenn opu-
IMYeCKUII XapakTep M CTaIy OTHOCUTE/IbHO He3aBUCHMBIMI OT CBOEI
PEMUTMO3HO OCHOBBL.

Kpynubiit MycynmbMaHcKuii mpaBoseq A6mens Baxxab Xamad B cBo-
eil U3BECTHOII CTaThe, IIOCBSAIIEHHOI OTPAKEHNIO B LIIapuaTe MHTEPECOB
Je/I0BeKa, IIPUBOINUT [TOKA3aTeIbHBIN IPUMep TBOPYECKOTO OTHOIIEHVIS
¢rKxa K OCMBICTIEHNIO IIAPUATCKUX IpeAnucanmit. OH HATOMMHAET, 4TO
Kopan ycranaBiuBaeT 00513aHHOCTD [0 COfEP>KaHMIO KOPMSLIMX MaTe-
peit: «OTIy >Ke HaZJIeXUT 06ecrednBaTh MaTh IPONUTAHIEM U OFEX/OI
[Bce aTo Bpemsi] o fobpoit Bose» (2: 233). BykBanbHas GopMynupoBKa
TAHHOTO IIOIOXKEHMS IPSIMO MPefycMaTpuBaeT HOPMY, B COOTBETCTBUY
C KOTOPOII CofleprKaHNe KOpMsILelt MaTepy BO3/IaraeTcsl Ha OTIa pebeH-
ka. OfHOBPEMEHHO YKa3aHHOE IIPABIUJIO, B3ATOE B CBOEM IIPSIMOM 3Ha-
JeHMM, KOCBEHHO yKa3bIBaeT ¥ Ha [PYIYI0 KOHKPETHYIO HOPMY, COI/Iac-
HO KOTOPOJT COffep)KaHue feTeit — FONIT OTIja M HUKOTO MHOro. Bmecte
C TeM TO XK€ KOpaHMYeCKOe IIPeAIICaHIe B CBOEM 001IeM IIPSIMOM CMBIC-
Jie IpeRyCcMaTpMBaeT ellje ONHY HOPMY, BO3/IAralollyio Ha OTIa pebeH-
Ka TaK>kKe PacXofbl, CBsSI3aHHbIE C JIEYEHMEM MaTepl U obecIiedeHneM ee
MeJKaMeHTaMM, TOCKOJIbKY B 9THUX yC/TyraxX OHa HY)KJAeTCsl HMKAK He
MeHbllle, HeXXey B nuie u ofex/e. CMBICT BO3IOXKEHMS Ha OTLA yKa-
3aHHOI1 B KopaHe 06513aHHOCTHM COCTOUT MMEHHO B TOM, YTOOBI YOB/IET-
BOPUTD IIePBOOYEPEFHDIE ITOTPEOHOCTIE MaTepy pebeHKa, YTO IIO3BOIUT
eil BBIIIOJIHATH B OTHOLIEHNY Hero cBou (yHKumu. Iloatomy KopaHu-
YecKoe MpeICaHNe ClefyeT TONKOBAaTh PACIINPUTENIBHO, He OTPaHN-
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

4UBasACh ero OYKBaIbHOI (HOPMYIMPOBKOIL, a IIPUHMMAsA BO BHIMAHNe
Ipec/IefyeMylo UM Lie/ib — oOecIiedeHe MaTepy BceM HeoOXOaMMBbIM ™.

ITofo6HBIM OCMBICTIEHMEM KOHKpPeTHBIX mpeanucanuit Kopana n
OT/IM4aeTCs poib puKxa B GOPMYINPOBAHNN OTHOCUTENIBHO CAMOCTOS-
TEJIbHBIX HOPM, KOTOPBIE, II0 CYLEeCTBY, ZOCTATOYHO JAZIeKO OTXOHAT OT
CBOEJI PeNUTO3HOI OCHOBBI. KcTaT, STOT MOMEHT Y4eTKO IPOCIeKIBa-
eTCs B PACCMOTPEHHOI BbIllle KOHLIEIIIINY MICTOYHNKOB («yKasaresner»)
¢uKxa — ImpefcTaBIeHUN O TOM, YTO KOHKpeTHbIe IojoxeHuss KopaHa
CYTb He CaMU IIpaBIIa IOBe/IeHNS Ye0BeKa, a BCEro JINIIb VX NCTOYHM-
KU1, 13 KOTOPBIX (PUKX «M3BJIEKAeT» COOTBETCTBYIOLYIE HOPMBI.

Yro kacaeTcs OOLIMX MHOTO3HAUHBIX IIAPMATCKUX NPENIMCAHUI,
TO PMKX-JOKTPUHA ellle CBOOOIHee TOMKYeT X HOPMaTMBHOE COflepyKa-
HIMe, BK/IQ/IbIBaeT B HUX IIVPOKWIT CMBICT U, KaK IPaBUIo, abcTparnpy-
€TCs1 OT VX PEeUTMO3HOTO KOHTEKCTa. B pukxe 9TV ONIOXKEeHNA ITONTyYa-
I0T CTaTyC HOPM ¥ IIPVMHIIUIIOB, HE3aBUCUMBIX OT CBOETO PElTUTVMO3HO-
ro uctoyHmka. IIpudem sHauMTe/IbHAS YaCTh TAKMX HPABUII IO CBOEMY
CMBICTIOBOMY COJIePXKaHUIO OTBEeYaeT IPaBOBBIM TPeOOBAHMUAM. JTO >Ke
MOXXHO CKas3aTh I 0 Tex nocrynarax Kopana 1 CyHHbI, KOTOpbIe IMEIOT
BUJ] CAaMBIX IIMPOKUX OPUEHTUPOB 1 HEPENKO OCMBICIMBAIOTCA QUKXOM
B [IPaBOBOM KJIIOYE.

TakuMm 06pa3oM, Ha Jiefie poIb GpUKXa He CBOJUTCA K IIPOCTOMY BOC-
HPOU3BENIEHNIO TIPeIMCaHNil mapuara. MHorre HOpMBI, cOpMyIn-
pOBaHHBIE (PUKXOM-JOKTPYMHOI, IPUOOPETAIOT OTHOCUTEIIBHYIO He3a-
BJYICVIMOCTD OT IIApuaTa, KOTOPbIil ABJIAETCA BCETO NUIIb MX UCTOUHM-
koM. ITormy4daeTcs, 4TO peUruo3Hblil (PeHOMEH aeT >KU3HDb IPaBOBbIM
HOpMaM. B aToM cMbIc/Ie 3a/jaua IpaBoOBOJ HAyKM 3aK/TI0YAETCA B YCTa-
HOBJIeHNY GOPM U MeXaHU3Ma, Ha/Ie/IAI0NIMX TpaByIa GuKxa, KOTOpble
TEOPETUYeCKV CUUTAIOTCA «M3BJICIeHHBIMI» U3 IIapuara (a 3Ha4UT, U3
penurun), IOpUaMIecKIMI CBOCTBAMI.

KoneuHo, GMKX B 11e7T0M Bcer/a ObIT M OCTaeTCA KpaiiHe TEeCHO CBS-
3aHHBIM C mapyuatoM. OFHAKO CTelleHb TAKOJ 3aBMCUMOCTY HEOJHa-
KOBa J1 OTIPeJIeNAeTCA XapaKTepOoM IIOI0KeHuIT ImocneHero. Tak, paMkn
cBOOO/IBI PUKXa OKA3BIBAIOTCA CAMBIMU Y3KMMIM, KOTZIa pedb uyet 06 ofi-

¥ Cm.: Xannag Abdemv Baxxa6. VICTOYHVMKY MCTAMCKOTO LIapyaTa M OTPaKeHe
B [IpaBe MHTepecoB denoBeka // Mamkamwnar anp-KanyH Ba-nb-Vkrucag. Kanp, 1945.
Ne 4-5. C. 251-272 (na apab. s3.).
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HO3HAYHBIX, He JOMYCKAIOIIX Pa3/IMIHOrO TOMKOBAHNS IPeNICAHNAX
Kopana n xazucoB. B aToM mposiBiisieTcs: mpsiMasi 3aBUCUMOCTb HOPM
¢uxxa ot penurun ucnama. Ho aTo He 03HavaeT, 4YTO fake TaKye Mpef-
HVICaHVs He MOTYT IIpuobpeTarh IIpaBoOBOro Xapakrepa. B emie 6obiert
CTeTleHV CKa3aHHOe OTHOCUTCS K MHBIM IIAPUATCKUM TIO/IOXKEHVISIM.

He menee, a, BO3MOXXHO, Hake 60jiee Ba)KHBIM [JIs1 YCTAHOBJIEHISI
IPUPOJBI MCIAMCKOTO TIPaBa SIB/SIETCS TOT (DAKT, UTO B C/Iydae OTCYT-
CTBYMs B LIapyaTe MpefIICaHNs 10 KaKOMY-I160 BOIPOCY (DUKX MpH-
OeraeT K palMOHa/JIBHBIM Croco6aM (Tak Ha3bIBaeMBIM YKa3aTeslsiM)
bopMynupoBaHNs HY)XHOTO IIPAaBM/IA, K KOTOPHIM OTHOCHUTCS, HAIIPH-
Mep, aHanorus (Kblsic). 3HaueHMe TaKUX METOROB s popMupoBaHms
JMC/TAMCKOTO TIpaBa TPYAHO IEePeOLleHNTh B CHIY TOTO, YTO CaM IIapyaT
COIEPXNUT KpaiiHe Majo MPeRIICAHNUI I0 MUPCKUM aCIIeKTaM HOBefie-
Hus denoBeka. CrieoBaTenbHO, K OOBIIMHCTBY BHIBOJOB Ha 3TOT CYET
GUKX IPUXOFUT paljMOHANbHBIM ITyTeM. I109TOMY OHU ellle 3aMeTHee
IMCTAHLMPYIOTCS OT PEIUTMO3HBIX IPEANICAHNMIT IIApHaTa.

Xapakrepusys JaHHYI0 4acTb HOPM ¢uKxa, HEOOXOAMMO UMETH B
BUJY, 4TO IIPU PeIleHNI MUPCKUX BOIIPOCOB OH CI€AYeT Mpe3yMIILiN
IO3BOIEHHOCTUY, MCXOMs M3 IPUHINUIA «MICXOFHBIM HAYalOM B OTHO-
IICHNM 3eMHBIX e/l SIBJIACTCS paspelleHne». [IpudeM IOAXox K OLjeHKe
IIOCTYIIKOB Ye/I0BeKa B MUPCKOIL 06/1acTy KapAMHATIbHO OTINYACTCS OT
crieuVKM perynnpoBaHs ero MOBefeHNs B PEIUTMO3HOI cepe, Ipu
VICIIO/THEHIN VM KY/IBTOBBIX OOPSIZIOB.

Paccyxpas Ha 9Ty TeMy, KpPyIHeNIINiT COBPEMEHHBIII MyCy/IbMaH-
ckuit ipasoBest Vycyd anb-Kapamasu B ofHOl 13 CBOMX paHHUX paboT
HO/{YEPKMBALT, YTO MCXOJHBIM IPUHIIMIIOM, KOTOPBI 3aKPeIUIseTcs
JC/TAaMOM B OTHOLIEHMI MUPCKMX O71ar U IOBENEHNS Ye/I0BEKa, BBICTY-
[aeT JO3BOMeHMe. A K 3anpeljeHHbIM TOCTYIIKaM OTHOCSTCS JINIID Te,
YTO IIPSIMO IIPEYCMOTPEHBI JOCTOBEPHBIM 1 OHO3HAYHO IIOHMAEMbIM
tekcToM Kopana u Cynusl IIpopoka. Vcmamckas Tpagnuiys o0bsCcH-
eT TAKyI0 IPEe3YMIILNIO TeM, ITO M3HAYABHO AJIIAX COTBOPUTI 3€MITIO
U IPEeOCTaBIUI BCE B PACIOPsDKEHME YeTOBEKa, YCTAHOBUB TOJIBKO He-
KOTOpbIe OTpaHNYeHNsI Ha PUOOIIeHIe er0 K OTAEIbHBIM 00beKTaM 1
6maram. Takux 3ampeToB B MUPCKOI oOmacTu KpaitHe maino. [Ipudem

1 Cm.: Am-Tysanonu A60eny Canam. VIHCTUTYT J03BOJIEHMsI B MCIAMCKOM IIapya-
te. Tpunomu, 1993 (ua apab. s13.).
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e/ 4TO-1nb0 B IIApraTe He OTHECEHO K 3allpPeleHHbIM AJITTaXOM MIN
HPSIMO Off0OPEHHBIM MM MOCTYIKaM, TO OHO CYMTAETCsI JO3BOIEHHBIM.
B nmopTBepkmeHue 3TOI MBICIM Y4eHbIiT TpuBoAuT cnosa IIpopoka My-
xamMmaja: «PaspelmeHHbIM AB/IAETCA TO, YTO AJUIaX JO3BOMWII B CBOEII
KHure, a sanpeljeHHbIM — TO, 4TO OH 3aIIpeTUIT; YTO >Ke KacaeTcs TOro,
o0 yeM OH yMOTYasI, TO B HeM Bbl CBOOOAHbI». VIHade roBOPsI, MyCy/IbMa-
HUHY IOCTaTOYHO 3HATb KPYT 3alIpelleHHbIX IOCTYIKOB, 2 BCe OCTAJIb-
HOe eMy paspelieHo. B aToMm cmbicie Mupckast cdepa IOBeIeHNs Yemo-
BeKa OT/IMYAETCSI OT COOCTBEHHO PENIMO3HBIX KY/IBTOBBIX [EVICTBUIL,
B OTHOIIEHNM KOTOPBIX VICTaM YCTaHOBWJI IPOTUBOIONOKHBIN IIPUH-
I[UI — JI03BOJIEHHOCTb COBEPIIATh TOTBKO TO, YTO IPAMO IIPEIICAHO
60>XeCTBEHHBIM OTKpOBeHMeM™.

ToBOpst clOBaMy MyCYIbMaHCKMX CIIELMAINCTOB 1O (PUKXY, ecin B

PEMUrno3Hoi cepe [ECTBYET MPUHIUI «UTTHOA» — CTPOTOTO CiIe-
IOBAaHMs TOMY, YTO MPEAIICaHO MAPUATOM, TO II0 MIPCKIM BOIPOCAM
HAJUIEXNUT C/IEfOBATH IPUHLUITY «UOTHUA» — TBOPYECKOTO IIOUCKA pe-

weHuit. Ecmu Kk 9ToMy 106aBUTh MINPOKO UCIIONB3yeMYI0 GUKXOM KOH-
LIETIII0 MHTEPECOB Ye/IoBeKa, 0Obecredene KOTOPIX CUNTAETCS LEe/IbI0
IIAPUATCKUX HOPM, TO HE HPUXOAUTCS YAUB/IATHCSI TOMY, YTO MHOTHE
pemeHs GpUKXa OPUEHTUPYIOTCS HA TOTPEOHOCTH TIPAKTUKY, OTPaKa-
0T PeaIbHbII ONBIT OTHOIIEHNIT MEX/Y TIObMIL.

[laHHYI0 UJEI0 B CepefyHe MPOIIOr0 BeKa OYeHb eMKO VU3JIOXKWII
A6nenp Baxxab Xammad: «Ilo Borrpocam, OTHOCUTENIBHO KOTOPBIX B TEK-
cre Kopana wit CyHHBI MMEIOTCSI COOTBETCTBYIOLIVE TOYHbIE IIPABIIA,
ClleflyeT NPUMEHSTh MIMEHHO 9TU HOPMBI. [IpudyemM OHU BOBCe He OT/IN-
YAIOTCs 3aMKHYTOCTBIO, HEMOABIDKHOCTBIO MM OTCTPAHEHHOCTBIO OT
MHTEPEeCcOB 4yeoBeKa. UTo )Ke KacaeTcsi CUTYalLuil, 10 KOTOPbIM TEKCT
Kopauna mmyu CyHHBI He COflep)KIT KOHKPETHBIX IPEAIMCAHMIL, HO KPYII-
He’lIIye 3HATOKY MC/TAMCKOTO IIapyara efUHOIIACHO c(OPMY/INpOBaIn
OIIpefie/leHHble PEeLIeHNs], TO OHM U JO/DKHBI IPU3HABATHCS B Ka4eCTBE
mapuarckux. Ecm ske 1o KakoMy-/1160 BOIIPOCY HET HY HOPMBI B TEK-
cre Kopana min CyHHBI, HM eIMHOLYIIHOTO MHEHUS MYCYIbMaHCKUX
IIPaBOBEJOB, TO HY)XHOE IPABIJIO POPMY/INPYETCS C IOMOIIBIO “Kbsica”
Ha OCHOBE CPaBHEHNS JAHHOTO BOIPOCA C KOHKPETHBIM HOJIOXKEHVEM

' Cm.: Anv-Kapadasu Vycy. PaspeluenHoe 1 3anpeljeHHoe B uciame. 4-e usg. Beit-
pyT; Hamack, 1967. C. 19-22 (una apab. 513.).
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Kopana mnn CyHHBI 1160 nyTeM oOpaleHus K MCXO/JHBIM HadajIaM MC-
JIAMCKOTO LIapyara ¥ ero obumyM opueHTtrpaM. Korna ucnonbpsoBanue
“Kplsica” VIV YKa3aHHBIX IPUHLMIIOB He OTBEYaeT MHTepecaM deloBeKa
U BJIeYeT IIpUUYMHEHVe eMy Bpefja M TATOTBI, TO C/IeAyeT OTKA3aThCsA OT
IpaBU/Ia, OCHOBAHHOIO Ha IAHHOM LIAPUAaTCKOM UCTOYHUKE, U IIPEAIIO-
4eCThb eMy MHYI0 HOPMY WIM TIOJTH Ha MICK/TIOYeHe U3 001Iero mpasuia
B COOTBETCTBMU C TPeOOBAHMAMY “MUCTUXCaHA 2. DTO 1 OYyIeT OTBeYaTh
MHTEpPecaM JIIOfIeNt.

ITo Bompocam ke, OTHOCUTE/IbHO KOTOPBIX HET HJM HOPMBI B TEKCTe
Kopana nmt CyHHBI, HY €IMHOI/IACHOTO PellleHN s KPYITHEeMIINX MYCY/Ib-
MAaHCKMX IIPaBOBEJOB, HET BO3MOXXHOCTY IPUMEHUTD “KbIAC” WM 00pa-
TUTBCA K OOIIMM OPMEHTHPAaM MCIaMCKOrO LIapuara, ciefyeT Gopmy-
JIMPOBATh IIPABOBble HOPMbI Ha OCHOBE “VICK/IIOYNTE/IbHBIX MHTEPECOB .
Ho npu ycmoBum, 4To, BO-IIepBbIX, pedb UjeT 00 001InX, a He YaCTHBIX,
0 peanpHbIX, @ He BOOOparkaeMbIX MHTepecax 1, BO-BTOPbIX, Ipefiara-
eMas HOpMa He IIPOTMBOPEYNUT HY TOYHBIM KOHKPETHBIM IIOJIOKEHVAM
MC/IAMCKOTO IIIapuara, Hi ero oomyM HadanaM. HakoHel, B cydae oT-
cyTtcTBuA HOpMBL B TekcTe KopaHa mnu CyHHBI, eIMHOTO MHEHUA MY-
CY/IbMaHCKMX IIPaBOBEJJOB, HEBO3MO>KHOCTH MCIIONb30BATh “KbIAC, “MC-
TUXCaH WIM “UCKIIOUUTEIbHbIE MHTEpechl. B KadeCTBe IIApMATCKUX
VICTOYHMKOB pelleHMe CJIefyeT CTPOUTD Ha OCHOBE IIPe3yMIILIUY T03BO-
JIEHHOCTH, YICXOJSl M3 TIPMHIINIIA “MCXOJJHBIM IIPEJIII0/IOXKEHIeEM B OTHO-
IIEHNN Belljeil 11 AeVICTBUIL AAB/ISIeTCS O3BO/IEHNE ), YTO OATBEPXKAeTCs
cnoBamut Beepbinnero: “OH — TOT, KTO COTBOPMII [i/IsI BacC BCe, YTO Ha
3emiie”»*,

Takas MMHUSA B IPYHIUIE OTKPBIBAaeT IyThb K (HOPMYINPOBAHUIO
(UKXOM-JJOKTPIMHOI BBIBOJOB, KOTOpbIe MOTEHI[MAJbHO MOTYT VMeTb
IIPaBOBOI XapakTep. B aToM pycie Ha POTSHKEHUM CTONETUI B PUKXe
IIOCTENICHHO CKJIAJIbIBA/INCh HA IIPAKTUKE KOHLEILIUYN U IOAXOMIbI, OT-
pakarolljye IpaBoBble Hada/la. B 4acTHOCTM, TOKTPUHA CTa/la UCXONUTD
U3 TOTO, YTO 110 OOJIBLIMHCTBY MUPCKIX BOIIPOCOB IIOBEJIEHNE YeTIOBeKa
MOXKET OLICHVBATbCS C [BYX MO3UIUIT — PEIUTMO3HON U YUCTO I0PU-

* VlcTuxcaH — OMH U3 «yKasarejeil» (QUKXa, IPefycCMaTpUBAIOLINIT BIOOD IIpef-
TIOYTHUTENTBHOTO NIPAaBI/Ia U3 HECKONbKUX COPMYIMPOBAHHBIX IO aHAJIOTWH, a TAKXke
[IPUOPUTET YaCTHOI HOPMBI IIepeft IPeIcaHyeM O0LIero Xxapakrepa.

* Xannag A60env Baxxa0. VICTOYHUKYI MCIAMCKOTO LIApUATa U OTPAXKEHIE B IIpaBe
VMHTepecos yenoseka. C. 271-272.
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nndeckoit. Ha sa3bike ¢pukxa aTa uzes GopMynnpyercs Kak pasinueHne
HOPMbI, OCHOBAHHOJ Ha Pe/IUTMO3HBIX KPUTEPUAX (XYKM aji-AnitaHa), u
[paBuIa, IIPUMEHSIEMOr0 CYIAOM (XYKM an-Kaja)*.

Kpome Toro, pukx-goKTpyHA IPUIIIA K BBIBOAY, YTO IIPABIIa KY/Ib-
Ta, Kacalollyecs UCIIOTHEeHVI MyCy/IbMaHaMy CBOVIX Pe/IUTMO3HBIX 005-
3aHHOCTeVl, OT/INYAI0TCA MO IPYHLMIY AEICTBUA OT HOPM IIOBEJeHV B
MUPCKOI cepe OTHOLIEHUIT MeXXAY ofbMu. Eciu penurnosHele mnpa-
BI/Ia 0OpalileHbl IePCOHATIBHO K MyCy/IbMaHaM, TO MUPCKIe HOPMBI pe-
QIN3YIOTCS MIPEUMYILECTBEHHO 110 TEPPUTOPUATIBHOMY NpUHIMIY (1c-
KJTIOUEHMSI, f1a ¥ TO C CEPbe3HBIMU M3BSITHUAMMI, KACAIOTCS ITTABHBIM 00-
pasoM 6pavyHO-CeMEHbIX OTHOIIEHNI).

PasyMeeTcs1, OTHIOLD He BCe BBIBOLBI QIKXa MOTYT OBITb OTHECEHDI K
npaBoBbiM. DOpMUPOBaHILE B €70 JIOHE IOPUANYECKIX TIOIXOI0B IIPOC-
XOJWIO CIIOHTaHHO. Befib MyCy/IbMaHCKIe yueHble, pa3pabarbiBaBlie
9TY BOIIPOCHI, OPMEHTUPOBAIICH Ha BBIPAOOTAHHBIE CAMUM (PUKXOM
[paBMIa, a He Ha IMpaBoBble KpuTepnu. TeM He MeHee Ha Jie/ie MHOTHE
UX BBIBOJIBI PAKTUYECKY CIEHOBAIN IOPUANYEcKoll noruke. [Ipu aTom
Ha0/MIoaeTCsT KpacHOpeurBasi 3aKOHOMEPHOCTD: YeM CUJIbHee 3aBMCHU-
MOCTh (DUKXa OT KOHKPETHBIX IPENIMUCAHNIT IapyaTa, TeM Jajblile ero
BBIBOJIBI OTCTOAT OT IpaBa. [l0aToMy, HanpuMep, KOHKPETHbIE TTOJI0XKe-
Hus Kopana n CyHHBI, Kacamolyecsi CeMeiiHbIX OTHOLIEHWIT VI yCTa-
HABIMBAOIME CAaHKIMM 332 MX HapyIIeHMe, OYeHb 4acTO He COOTBET-
CTBYIOT COBPEMEHHBIM IIPaBOBBIM IIpeACTaBIeHusAM. VI Hao60poT: YeM
MeHee (VKX CBA3aH OJHO3HAYHO TPAKTYEeMbIMM MIAPMATCKUMM 3alOBe-
IsMU, TeM 3aMeTHee OH NPUOJIVDKAeTCs K IIPaBy.

Taxyum 06pa3oM, IyCTh 1 He BCerja MOCIef0BaTeNbHO, PUKX BbIpa-
6aTbIBa/l MHCTPYMEHTAPMIT, IOMOTABIINII eMy HaKaIUIMBATh 0pUne-
ckuit moteHuan. [Ipudem ucropuyeckas TeHAeHIVs ObUIa TAKOBA, YTO
B 00111eM apceHase ¢pukxa Bce 6osiee MoCIeOBaTe/IbHO BBIIE/SIIACH €T0
IOpUANYecKass COCTAB/LIONIasi — MCIaMcKoe mpaBo. Heobxopmmo mop-
YepKHYTb, YTO STOT IIPOLeCC 3aTparuBaj He Bce o6acTy GpuKxa, a Ias-
HBIM 00pa3oM ero HOpPMBI II0 MUPCKMM BOIIPOCaM, OPMEHTUPYIOLIe-
Cs1 Ha MpesyMIuuio fo3BoneHHocTH. Cyry6o penuriosHsle MpaBuia B

* Cm.: An-Habxan Myxammad @apyxk. Ykas. cou. C. 28-29, 75-76; A3-3apxa Mycma-
a Axmad. Vicmamcknit pukx B HoBoM obmmube. . 1. Obmee BBefenne B Gpuxx. lamack,
1967-1968. C. 58-59 (Ha apab. 53.).
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Lle/IOM He OXBaTbIBA/INMCh JAHHOI TeHfieHLuell (IoXKamyil, efMHCTBEH-
HBIM UCK/IIOYEHVeM OblI MHCTUTYT 3aKATa — 0053aHHOCTb COCTOSTENIb-
HBIX MYCY/IbMaH JI€IUTbCA 9aCThI0 CBOETO MAaTE€PUAaTbHOTO JOCTOSHMUA
C TeMM, KTO HY>KJaeTcs).

TpymHO TOYHO OIpeReUTh, KaKyIo SO0 B 00IeM apceHane Gpukxa
COCTaB/IAIOT HOPMbI, COOTBETCTBYIOIINE TI0 CBOEMY COZlEp>KaHMIO I0pU-
nudaeckuM mapamerpam. Ho ecu 6bI ipo6eMa CBOAMIACH TNIIb K KOH-
KpPeTHBIM HOpMaM (pMKxXa II0 MMPCKMM aclleKTaM IIOBeIeHNsI Yel0BeKa,
XOTb M MHOTOYMCIEHHBIM, TO BPSJ /M X MOXXHO ObUIO GBI Ha3bIBaTh
MCTTaMCKIM TIpaBoM B OyKBanbHOM cMbiciie. HaBepHOe, B 9TOM crrydae
yMecTHee ObII0 6bI TOBOPUTH O GOPMUPOBAHUY HEKUX IIPEIIOCHIIOK,
3a4aTKoB mpaBa. OfHAKO QUKX He OTPAHMIMIICSA BBIPAOOTKON OTHEINb-
HBIX YaCTHBIX IIPaBMJI IIPAaBOBOJI HAIIPABIEHHOCTH, a CyMen cOopMYy-
JIMPOBATh PasBEPHYTYIO CUCTEMY CBOMX OOIVMX NPMHIUIIOB, KOTOpbIE
U ABJIAIOTCA OCHOBHBIM CBUJIETE/IbCTBOM B ITOJIb3Y CYII€CTBOBAHNA JIC-
JITAMCKOTO ITpaBa KaK I0PUANYIECKOTO SABIEHMA.

Pa3paboTka yKasaHHbBIX IPUHIMIIOB OOBICHIIACh CAMUM XapaKTe-
poM uKxXa-TOKTPUHBI, KOTOPasi BEKaMI IIPEAIIOUNTaNA JaBATh OTBETHI
Ha KOHKpeTHbIe, YacTHbIE BOIPOCHL. KpoMe TOro, HeCKONbKMM IIKOIaM
¢ukxa Bcerga ObUIM IPUCYIM pacXoXeHus B nosunysax. [Inopamsm
MHEHMII CTOPOHHMKOB STVX IIKOJI ¥ Pa3/In4ys BO B3ITIAJAX TOCTIEf0BaTe-
JIeTt KKTI011 U3 HUX CTIefyeT OLleHMBATh C YYETOM ellje OffHOI 0COOEHHO-
ctit ¢pukxa. [leno B TOM, YTO B pasHble UCTOPUYECKIIE SIIOXY U B pasjny-
HBIX 9aCTSIX MYCY/IbMaHCKOTO Mypa GYKX BIpabaThIBa/I HECOBIIAZAIOLIVE
pellleHns B aHAJIOTMYHBIX cuTyanusax. OfHaKo IIpu 9TOM paHee chopmy-
JIPOBaHHbIE HOPMbI HE OTMEHSIINCH O0JTee TO3HIMI BBIBOIAMIL.

B wurore ¢ rteyeHmem cronmetmii (PUKX NpeBpaTMiICs B coOpaHume
OTPOMHOTO MHOKECTBA Pa3IMYHbIX KOHKPETHBIX peLIeHNII, IPOTUBOpe-
YMBOCTb KOTOPBIX OCTIOKHANACh HAKOIUVIEHHBIMM VICTOPUYECKUMM CIIO-
AMM TaKMX BBIBOJIOB 10 YaCTHBIM BOIIpocaM. B JaHHOI cuTyanuy BO3-
HIK/Ia HeOOXOIVMMOCTD BBIPAOOTKI METORONIOTHMM ¥ MHCTPYMEHTApus,
KOTOpBIe CITY>KUIU ObI CBOETO pOjia OpMEHTHPaMI /ISl BBIOOpa HY>KHOTO
pelIeHN M3 MHOXXECTBA IPeIaraBIIMXCcA TEMY VIV VHBIMMY IIKOJIaMU
¢dukxa. ITy 3a/ja4y U BBIIOTHIN 001Me IPUHIMIIBI PrKXa.

Vcnamckas Tpagyuiysa MCXOAUT U3 TOTO, YTO PaHbIIE IPYIMX Hadala
UX pa3paboTKy xaHadurcKas mKoma gprkxa. CanTaeTCs, ITo elje B KOH-

65



PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

e I1I B.x.** A6y Taxup an-JJa66ac (rops! pokieHUA 1 CMEPTU HeU3BeCT-
HBI) NIepBBIM cOOpas 17 IPMHINUIIOB, yKe CPOPMUPOBABIINXCSA K TOMY
BpeMeHM B JIOHE YKa3aHHOTO TonkKa. 3ateM A0y anb-XacaH anb-Kapxu
(260-340 r.x.) IOMOTHNI 3TOT IIE€PeYeHb, TOBEIS ero MOYTH [0 YeThIPeX
necsaTKoB. Uepes cTonerue A6y 3eitn an-ITa66ycu (ym. B 430 r.x.), aBTOp
[EepPBOTro B MCTOpUM (PUKXa MCCTIeHOBAHNA, TOCBAIEHHOTO CPAaBHEHMNIO
BBIBOJIOB XaHAa(QUTCKUX aBTOPOB, MOABEPr aHaaM3y 86 NMPMHIUIIOB, a
ciycrs emte Bek Hamxum ap-JIne Ymap anb-Kapxu (ym. B 537 r.X.) ymo-
MMHAJ yXe 99 TakX OCHOB (puKxa.

B nanpHeriniem ¢popMynnpoBaHue oOMMX NPUHLUIIOB (PUKXA IPO-
JIO/DKAJIOCD B JIOHE He TOIbKO XaHA(UTCKOI, HO M APYIUX WIKOJ. B wacrt-
HocTy, Tpyn «An-KaBanp» («[IpuHIunbl») xaH6aIMTCKOrO MpaBoBena
V61 Pamykaba (ym. B 795 I.X.) 10 CUX ITOP CYUTAETCS OJHUM U3 CAMbIX aB-
TOPUTETHBIX 10 lAHHOI TeMe. He MeHbIIel MOMyIApHOCTDIO TIONIb3YET-
cs npousBefeHne «Anp-Amobax Ba-H-Haszanp» («CxoncTBa 1 aHamorn»)
madunrckoro aBropa xanan aj-Jnna ac-Cyityru (ym. B 911 rx.). On
0060CHOBAJI BBIICTICHME 13 MHOXKECTBA IPYHIUIIOB (DMKXaA IATY OCHOB-
HBIX: «flela U TIOCTYIIKM OLIEHVMBAIOTCA MO IpecyefyeMbIM UMM LeIAM,
«[JOCTOBEpPHOE He YCTPaHAEeTCs COMHEHMEeM», «3aTPy/JHeHNe BIe4eT 00-
JIerdeHe», «Bpell He YCTpaHAeTCs IPUYMHEHEM MHOTO Bpeia» U «00bI-
Jajl UMeeT XapaKTep HOPMbI».

Yro e KacaeTcs XaHaQUTCKOTO TOJIKA, TO CAMBbIM M3BECTHBIM TPaK-
TaTOM IO IpUHIMIAM (PUKXa BIUIOTH ;O CETONHSIILIHEIO NHA OCTAeTCA
«Anb-Ammbax Ba-H-Hasanp» VI6H Hymxkeitma (ym. B 970 r.x.). B HeM BbI-
[Ee/AI0TCA LIeCTb OCHOBHBIX IPMHIMNIIOB (PMKXa: K TeM, KOTOpbIe OTO-
6pan Ac-CyityTu, fobaBiieH elje OfMH — «BO3fasiHIe 3a JOOpoe Jeno
HACTyIaeT TONbKO IIPU HaMEPEHUM er0 COBEpPIINTD» .

CoBpeMeHHas MCIaMCKasg MbIC/Ib IIpefyjlaraeT pas/indHble KIacCu-
¢duxanuy obmux npuHUnoB ¢ukxa. Haubonee ynayHpIM B IIPaBOBOM
OTHOIICHNM SABJIACTCA BbIfie/IeHNe HECKOJIbKVUX TeMaTHYeCKUX TIPYIII

* B.x. (Bexa XupKpsl) — 0603HaYeHNe MYCY/IbMAHCKOTO JIETOUCYMC/IEHNS 110 JIYH-
HOMY KaJIeH/Iapio, Ha4a/Io KOTOPOMY IOJIOKIIIO TlepeceneHye (apab. «xumxkpa») IIpopoka
MyxaMMazia BMeCTe CO CBOMMI MociefioBaTenaMu n3 Mexkku B Meguny B 622 1. B.x. o3Ha-
YaeT BeK I10 KaJIeHIapIo XMIDKPBL, a I.X. — TOfl.

¢ 06 ucropuu paspaboTKM OOIVX IPUHINUIIOB GUKXa CM., HanpuMmep: Ac-CabyHu
A60env Paxman. Ykas. cod. C. 262-270; An-Hadeu Anu Axmad. ITpuHIpnms: Gpukxa: MOHs-
THUe, BO3HMKHOBEHME, Pa3BUTIE, UCTOYHMKM, IPOMU3BENIEHN S, 3HAUeHMe U IIPUMEHEHNe.
Jamack, 1998. C. 87-158 (na apab. s13.).
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TaKMX MpeANCaHnil, CTepyKHEM KOTOPBIX BBICTYIAIOT K/TI0UeBbIe CaMo-
crosiTenbHble TpMHIMIBIY. TIpy 9TOM KaXK[ast U3 TPYILIL, KpOMe CBOETO
LIeHTPa/IbHOTO 37IeMEeHTA, BK/II0YaeT NOIOMHAIIME ¥ KOHKPETU3UPYIO-
mye ero IpuHIuILL [IprBeneM HeCKObKO IPUMEpPOB TaKMX TPYIIIL, KO-
TOpBIE B KOHLIEHTPUPOBAHHOM BIJI€ BBIPAXKAIOT IOPUANIECKYIO IPUPOTY
MICTTAMCKOTO TIpaBa.

Tak, BakHas po/ib NPUHAIOKUT NPUHUUIAM (PUKXA, KaCAIOLIVM-
cst GopM BbIp@KeHUs CYOBEKTOM CBOEN BOMM, €€ TONKOBAHVS U peasn-
3auun. 3ech OlleHKa MOBefleHNMsA YelloBeKa CBA3BbIBAETCA ¢ MOTHMBAIMeN
ero JieiicTBIIL. BegymuM B 5TOM OTHOILIEHNUN BBICTYIAeT IIPMHLINII «Iea
U TIOCTYIIKM OLIEHMBAIOTCA 110 IIpecieyeMbIM MU LietAM». MycynbMaH-
CKJe TIPaBOBe/ibl €VHOAYIIHBI B TOM, 4YTO B OCHOBE IAHHOTO ITpefica-
HIA JIOKNUT 3HAMEHUTOe BbIcKasbiBaHMe [Tpopoka Myxammana: «Bouctu-
HY, Jle/la OLIeHMBAIOTCA 110 HAMEPEeHUAM U KKIOMY 4e/lIOBeKY — TO, YTO
oH 3ambicu»*®. TIpu aToM obpaijaer Ha cebs BHMMaHMe OfHA Ba)KHas
HeTanb: cOpMyIMPOBaHHBIN HUKXOM IIPMHIIUI He BOCIIPOU3BOAUT OYK-
BaJIBHO IIPOPOYECKIe CTIOBA, 3aMeHss1 YIIOMIHAHe HaMepeH!A YKa3aH!-
€M Ha IieJTb, KOTOPYIO YelIoBeK IpecyefyeT B CBOeM ITOBeleHNN.

PasbAcHAA Takoe HecOBIaJieHNe, MYCYTbMAaHCKIe IOPUCTDI ITOIep-
KIBAIOT, YTO M3peueHNe IIPOpoKa MMeeT IIPeXK[e BCEro pPe/IUTMO3HbIN
CMBICT U OobpalljeHO K BepyomieMy. /s UCIOMHEHNs UM CBOMX KY/Ib-
TOBBIX 0053aHHOCTEN!, AeJICTBUTENIbHO, BAYKHO CaMO HaMepeHIe CoBep-
IINTb OIpefeneHHble AeiicTBuA. Hamomuum, uto Ac-CyityTu crenu-
aJIbHO BBIJIE/IAUI IPYHIUIL, B COOTBETCTBUY C KOTOPBIM 00)KeCTBEHHOE
BO3flasiHMe 3a JOOpPO HACTYyMaeT JIMIIb IIPY HaMEPEHUM 4YeJlOBeKa ero
ClenaTh.

Yro ke KacaeTcs CyaebOHOIT OILleHKM [OBEefeHNs JIIofieil, T OHa 0a-
31pyeTcA Ha y4eTe He IIPOCTO BHYTPEeHHEro HaMepeHNs, a UMeHHO TO
e/, KOTOPYIO IIPeCTIefyeT YeMOBEK 1 KOTOPasi MOXKeT OBbITh YCTaHOBIIE-
Ha I10 Ay BHENIHMX Ipu3HaKoB. He ciaydariHo npuHUMI $uKxa, Opy-
€HTUPOBAHHBII Ha OLIEHKY BHEIIHETO IIOBeJeHMs /II0fiell, TOBOPUT He O
HaMepeHNu, a o 1enn. TeM caMbIM PeUTMO3HBIN IO CYyTH MOCTY/IAT I10-
Jly4aeT HOBOE OCMBIC/IEHNE U IpnobpeTaeT paBoOBOIl CMBICTY.

¥ Cm.: Anv-Kypou Axmad anv-Xaosoxu. Beenenue B puxx. OOLiye IPUHIUIIBL 1 11a-
puarckoe obecrievenne. Jamack, 1986-1987. C. 21-135 (ua apab. s13.).

® Anv-Byxapu. C. 9. Ne 1; C. 20. Ne 54.

¥ Cm.: Maxmacaru Cy6xu. Punocodus npasa B ucname. C. 212-216.
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@OUKX TOCTATOYHO YETKO PAa3INdaeT PETUTMO3HBIN B3IJIIM HA ITOBe-
JIeHJe YelloBeKa U OLIeHKY ero Cy[oM. B 4acTHOCTH, TOBOpPA O caKpajib-
HOM acIleKTe, MyCY/IbMaHCKJe IPaBOBe/bl CChUIAIOTCS HA BBICKa3bIBa-
Hite IIpopoka MyxamMmaga: «BOMCTMHY, 51 BCEro JIMIIb YeIOBEK, a BbI
MPUIIUTM KO MHE 3a paspelleHneM Baleil TsHKObl. Bo3aMoXkHO, ofuH 13
BaC OKaXeTCA KpacHOpeuyBee JPYroro B IIpeNCTaBIeHUN CBOUX apry-
MEHTOB, 1 5 COYTY, YTO MMEHHO OH roBoput mpasay. Ho ecmu Ha aTOoM
OCHOBaHMM A IPUCYXKY eMy IIpaBo, IIpMHAJyIeXallee JPyroMy, TO OHO
OyzeT CpOIHY A3BIKY ITAMEHU aJICKOTO OTH. VI IyCTh OMy4YMBILINI Y-
>KO€ BO3bMET €r0 [T.e. sI3bIK IIJITAMEHM | MJT OCTaBUT» ™,

ITopr06HbIIT OAXO KOHTPACTUPYET C TeM, KaK Ha BHeIlIHee II0Befie-
HIle Ye/I0BeKa CMOTPUT CYA. B cooTBeTcTBNUM C BBIBOJAaMM (MKXa JIeKa-
Iiye B OCHOBE TOTO VI MHOTO IOCTYIKa HaMepeHMs JJO/DKHBI IPUHY-
MaTbCs BO BHYMaHYIe JINIIb IIPY YCIOBUY VX BHEIITHETO ITOATBePXK e N,
IOCKO/IbKY IIAPUATCKMIL CYZ, B CBOMX PeLIEHMAX MCXOAUT 13 BHELIHe
CTOPOHBI PacCMATpPUBaEMOro fiena. HartoMHMM B CBSA3Y C 9TUM Y>Ke YIIO-
MSAHYTYIO BBIIIE MCIIAMCKYI0O MaKCUMY «s CY>Ky II0 BHEIIHeN CTOpOHe
Tiena, 160 CKPBITBIN CMBICII IOCTYIIKOB BEIOM OTHOMY AJIaxy».

PasnuyeHne penmuruosHOro0 M IPaBOBOTO BBIPA3UTEIBHO 3BYYUT
TaK>Ke B BBICKa3bIBaHNM Xa/muda Ymapa 6uH anp-Xarraba: «Bo BpemeHa
ITocmanHMKa Ajtaxa MOAy gepyKaayn OTBeT 3a cBou fgena o OTKpose-
Huto BcesbimHero Ajraxa. Ho Hucnocmanme OTKpoBeHUs IpeKpaTu-
JIOCb, U IIOCEMY MBI CIIpallMBaeM BaC TOJIBKO IO MIOCTYIIKaM, KOTOpbIe
IS HaC ABJIAIOTCA OYeBMIHBIMY, @ He 10 CKPBITOMY CMBIC/TY BaIllUX Jies-
HU»*'. DTy 1M€o B 3aKOHYEHHOM BHJie 3aKpellIsieT CIef YLl IpUH-
un uKxa: «IPU3HAKOM, CBUAETENTbCTBYIOLIVIM O YeM-TI60 CKPBITOM,
BBICTYIIAeT HEYTO BHEIIIHEE».

K Takum mpaBmiaM TeCHO MPUMBIKAIOT MPUHIUIBI (UKXa, TOCBS-
IIeHHbIE TOJIKOBAHNIO BO/IM Ye/loBeKa 1 ee peanusanyiu. [Toxxanyit, Kio-
YeBble CPel)l HUX JIBa: «IIPUHSATYE BO BHUMAaHME BbICKa3bIBaHUA IIpef-
HOYTHUTENTbHEE €70 UTHOPUPOBAHNS» U «IIPE3YMIILIVEN SIBTISIETCS IPUHSI-
TIe BBICKa3bIBaHMsA B OYKBa/JbHOM 3HadeHMI». ITofdepKHeM, 4TO PUKX
MCXONT U3 TOTO, YTO BbIpaXKeHHasI B /100011 popme BOJISI YelIOBEKA 13-
Ha4a/IbHO TOJKYeTCs B OYKBa/JIbHOM CMBICTIE. 3[€Ch [IOTy4aeT CBOe JIOTH-
4YecKoe 3aBeplieHne GopMabHbII TOAXO: €C/TU, HAIPUMEP, TUL0 [1AJI0

0 Amv-Byxapu. C. 395. Ne 2458.
*! Tam xe. C. 426. Ne 2641.
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06eT HIUKOTZA He BXOUTD B OIIPEETIEHHBIN JOM, a 3aTeM BbeXano Tya
BEpPXOM Ha /IOy, TO (PUKX He CUUTAET €r0 HapYIIVBIINM B3iTOE 00s1-
3aTenbCTBO. [lpudyeM pasiumuHble BHEIIHME (OPMBI BHIPAXKEHUS BOJIM
MIMEIOT OJJHAKOBYIO CHIIY, YTO IOTBEPKAACTCS IPYHIMIIOM «IIMCbMEH-
HOe BO/IeN3bsIBIEHNE PABHOCHIBHO TOMY, YTO BBICKA3aHO YCTHO.

BmecTe ¢ TeM cTpeMIIeHIIO B MAKCUMAJIbHOI CTEIIEHN peann30BaTh
BBIP@KEHHYIO BOJII0 OTBEYaeT VHO IPUHIINAII — «eC/IU NPUHATHE BbI-
CKa3bIBaHVsI B OYKBa/JbHOM 3HAYEHN) HEBO3MOXKHO, TO OHO IIPUHMMA-
€TCS1 B MHOCKA3aTelbHOM CMbIC/Ie». Hampumep, eciin B 3aBelaHNN B Ka-
JecTBe HACTeHMKOB YKa3bIBAIOTCS JIETH, KOTOPBIX Ha MOMEHT CMepPTH
LA HET, TO ero BOJS TOMKYEeTCS B TIO/Ib3Y BHYKOB, IIOCKO/IBKY B MHO-
CKa3aTe/IbHOM CMBIC/IE UX TaK)Xe IIPUHSITO HA3bIBaTh A€ThMI. VI TOMBKO
KOTJIa BOJISI He MOXKeET OBITh peajn30BaHa HI B OJJHOM U3 3HAYEHNIT, OHA
He YYUTBIBACTCS — COITIACHO IIPUMHIMAIY «eC/I IIPUHSITHE BHICKa3bIBa-
HIsI B OYKBa/IbHOM M/TU MHOCKA3aTeTIbHOM CMBIC/IE HEBO3MOKHO, TO OHO
ocrasisieTcs 6e3 BHUMaHUA».

Yucro 0pUAMYECKOE MBIIUIEHNE MTPOHNU3bIBAET TAKXKe MPUHIUIL
«TO, YTO HEBO3MOXKHO B OOBIUHBIX YCTIOBMUAX, PABHOCUIBHO TOMY, 4TO
SBJIAETCS] HEBO3MOXKHBIM B JIefICTBUTEIbBHOCTI». COBpEMeHHbIe MYCYIIb-
MaHCKJe IIPaBOBEMbl MOSACHAIOT TAKYI0 HOPMY PasHBIMU IIPUMeEpaMIL.
Tak, eciu ZOCTOBEPHO YCTAHOBJIEHO, YTO 3a TP 4Yaca O COBEPIIEHVISI
npectymieHus B IlepcupickoM 3aimBe MU0 HAaXoauaoch B Poccuu, To
OHO He CYMTAETCS €T0 UCIONHUTENEM. [layke HECMOTPSI Ha TUIIOTETHYe-
CKYI0 BO3MOXXHOCTD IIPEOJO/IeHNsI TAKOT'O PACCTOSHYS 0 KOCMUYECKOIT
opbuTe B TeUeHNUe YKa3aHHOTO CPOKa. JJaHHBIII BBIBOJ, OCHOBAH Ha TOM,
YTO TaKoe, B IIPVUHIINIIE, BEPOSITHO, HO B OOBIYHBIX YCTIOBMSX HEBO3MOXK-
Ho. HecoMHeHHO, flaHHas1 OlLleHKa COOTHOLIEHNS TeOPETUYEeCKOIl 11 pe-
aJIbHOI BO3MOXKHOCTY HMKAK He CBsI3aHa C PeINTMO3HbIMI 3aIIOBESIMI,
a omypaeTcs Ha GOPMaIbHYIO IPABOBYIO JIOTHKY.

B atom e KIOYe CefyeT paccMaTpuBaTbh CBOeOOPasHbIN IIPUH-
LI, COIVIACHO KOTOPOMY OIIMCAaHNe TOTO, C Y4eM MOYXHO O3HaKOMUTBCS
HETIOCPENCTBEHHO, OTIMYAETCS OT XapPaKTEPUCTUKIM Yero-mnbo OTCYT-
crBymomiero: «C/IoBeCHOe ONMCaH)e HAIMYHOIO He JMMeeT 3Ha4YeHMs, a
OTCYTCTBYIOIIET0 — IIPMHUMAETCs BO BHMMaHMe». K mpumepy, eciu mo-
KyIIaTesNb, ¥IMesi BO3MOXXHOCTD TMYHO 03HAKOMUTBCSI C TOBAPOM, COTTIA-
CHJICSL €r0o NMPUOOPeCTy He3aBUCUMO OT ONMCAHUSA €r0 XapaKTePUCTUK
IPOJABIIOM, TO OT TAKOIl CHE/IKM HeIb3sl OTKA3aThCs, CChUIASCh HA TO,
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YTO OH >KeJIajl IpMoOpecT Bellb C MHBIMYU KadyecTBamMu. B wacTHOCTH,
JINIL0, KYIMBILIee [OC/Ie TMYHOTO OCMOTPa aBTOMOOM/Ib KPACHOTO 1iBe-
Ta, He BIIpaBe TPeOOBAaTh PACTOP>KEHNUS CHIETKI Ha TOM OCHOBAHMUM, YTO
IpojaBell B MOMEHT 3aK/II0YeHMsI JOrOBOpa HasbIBa/l JAHHYIO MAIIVHY
3e/IeHoil. BMecTe ¢ TeM ecnu mpopasel; o TpeOOBAaHUIO KOHTpareHTa
006s13aJ1Cs TIepefaTh IMEHHO 3€/eHblil aBTOMOON/IB, TO TIOKYIIaTelb, KO-
TOPBI BO BpeMs COBEPLIEHM Ce/IKM He MOT HeIlOCPe/ICTBEHHO ero OC-
MOTpeTb M Ha JieJie MOMY4M/I TOBAP MHOTO LIBeTa, MOXKET PaCTOPTHYTh
CIEJIKY U3-3a HeCOO/IIOIeHN s OTOBOPEHHOI'O YC/IOBUA.

Oco60e MecTo B psAfy 00LIMX IPUHINIIOB (KX 3aHUMAIOT Te, KO-
TOpbIe Halle/leHbl Ha MCKIIIOYeHNe Bpefa M KacaloTCA TOIKOBAaHVA KOJI-
nmusuy MHTepecoB. Cpefn HMX BBIEAETCA LeHTpaIbHOE Ipeimuca-
HIle — «He JOITyCKAeTCs HU NPUYMHEeHsI Bpefia, HIf HaHeCeHMsI yiiep6a
B OTBET Ha NPUYMHEHHBII Bpen». KpailHe Ba)XHO IPMHMMATD BO BHU-
MaHMe, YTO IaHHasg HOpMa ABJIAETCA PelNKMM IIPYMEPOM 3aKpeIlIeHMs
B oOmux mpuHiumax ¢uxxa BbicKasbiBaHus I[Ipopoka MyxaMmmapa.
ITpaspa, IpMBeEHHDII BBILIE IPYHIUII BOCIPOM3BOJUT TOIBKO HAYasIo
IPOPOYECKOT0 U3pedeHsi, KOTOPOe 3aKaHYMBAETCS CIEYIOLIMMU CII0-
Bamnt: «Ecit KTo-HMOYAb IPUYMHSIET BPef, TO eMy caMoMy AJIIax HaHe-
CeT Bpefi; eC/Iu JKe KTO-160 CO3[acT TPYFHOCTH, TO AJI/IaX MO/ BEpPrHeT
€ro CaMoro TPYAHOCTAM» ™.

OueByUAHO, IpeBpallleHle B NPUHLUI (PUKXa IPOPOYECKOrO BbI-
CKa3bIBaHVs B TAKOM YCeUeHHOM BIJe He sAB/seTC cnydaiiHbiM. [lepen
HaMJ CHOBa IIPUMep TOr0, KaK (PMKX HAIIOJHACT IIPAaBOBBIM COJlePXKAHNU-
eM pe/IUT1o3Hoe LIapuaTcKoe mpepnyucanie. [ 9Toro u NcCIonb3yeTcs
TOJIBKO OJIHA €TO YacTh, a Ipyrasd, IpefycMaTpuBarolias 60)KeCTBEHHbIE
HOCIIeACTBYA IPUYMHEHNA Bpefia WIN 3aTPySHEHMIT, OITyCKaeTCA.

ITpaBoBas n0ruKa, Halle/leHHasA Ha MpefyIpesKieHue IPUIMHEeHUS
Bpefia, IIPOC/IeKNBACTCA B MHBIX IPVMHINIIAX JAHHOI IPYIIIBI — «Bpex
HOMJIEXNUT YCTPAHEHWIO», «IIPUYMHEHNE Bpefa JODKHO IPefoTBpa-
IJaThCsA IO Mepe BO3MOXKHOCTI». BMecTe ¢ TeM uKx HomyckaeT He Jio-
Oble BapMaHTBI MIPeNYIPEXXICHUS WIN IpecedeHlst Bpea, O 4eM TOBO-

32 Cm.: A6y Jlayd Anv-Mmam anv-Xagpus Cyneiimarn 6un anv-Awac anv-A3ou ac-Cad-
scucmanu. Cynan. lamack, 2009. 4. 5. C. 478. Ne 3635 (ua apab. s13.). [Ja/ipHel11IIIIe CCBUIKI
Ha 9TOT COOPHUK Xa/JIICOB BK/IIOYAIOT KPATKWIl BAPUAHT HAIIVICAHNS MMEHI COCTABUTEILL
(A6y [Tayn), HOMep 4acTy, CTPaHWIBI U Xa/ca.
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PUT OPMEHTHPYIOIIMIICA Ha IIPAaBOBOM KPUTEpUil NPUMHLNI «Bpef He
yCTpaHAeTCA IyTeM NPUYMHEHNS Bpeia JPYTOMY JIUIy».

OTpnenbHble IPUHIUIIBL JAIOT OTBET Ha BOIPOC O TOM, KaK MOYKHO
IpefynpenuTb IpUIMHeHNe Bpefa. VICXOMHBIM HavaloM MYCy/lIbMaHCKIe
IIPaBOBE/bI CYUTAIOT XapaKTepHOe JJL IIapuaTa CTpeMIIeHNe He obpeMe-
HATDb 4Ye/lOBeKa V3/IMIIHE JKeCTKUMMU 00:A3aTelIbcTBaMy. JTa JIMHUA 4eT-
KO NpOCTIeXXMBaeTcs, HarpuMmep, B ctuxax Kopana: «JKemaetr Bam Anax
obyerdeHns, a He 3arpysHeHys» (2: 185), «On usbpan Bac 1 He HATOXNIT
Ha Bac B [MCIIO/MHEHMY OOPSTOB] penmriuy HIUKAKOTro 3aTpyRHeHMs» (22:
78). OHM CcChUTAIOTCA TaKXKe Ha BbICKaspiBaHMe [Ipopoka Myxammana:
«Ecmu 51 BaM 3alIpeTI 4TO-/IMO0, TO CTOPOHUTECH €r0; €C/N s IIPUKa3asl
BaM 4TO-/1100, TO [ie/aiiTe U3 Hero, YTo MoxkeTe»> . IIpuBOfATCS U croBa
Ay, xennl [Ipopoka Myxammaza, kotopas ropopuia o Ilocrannuxe
Annaxa: «Ecnu OH MM ¥ IPUKa3bIBaI 4TO-/MO0, TO MPKKa3bIBaI COBEp-
IIATh TO/IBKO TaKIe fjefa, KOTOpble OBIIN MM I10 CHIe»™,

JlaHHbIe TIpeANcaHNA PeNUTMO3HOTO XapaKTepa T B OCHOBY Ta-
KX IPUHINUIIOB (UKXa, KaK «3aTpy/HEHEe BlIedeT 00IerdeHme» 1 «eCin
00CTOSITENBCTBA OKA3A/MICh 3aTPYSHUTEIBHBIMI, TO MPOSIB/ISIETCS CHIIC-
XOXKieHue». BHOBb OpocaeTcs B I71a3a 3aMeTHasi PasHUIIA MEX/Y PeIUIH-
O3HOI1 3aII0BEMIbIO 1 ee OCMBICTIEHIeM (PUKXOM B BlJie TIPABOBOI HOPMBI.

OpHOBpeMeHHO (VKX IpefycMaTpyUBaeT CIOCOOD! YMEeHBILeHNS pas3-
Mepa Bpefja, eC/IM ero MPUYMHEHVS BCe XKe He YAAeTCs IOMHOCTDIO0 n3be-
XaTb. ITOrO BOIIPOCa KACAIOTCSI HECKOIBKO OOIIVX IIPUHIIUIIOB:

— «boree CyleCTBEHHBI Bpel IOMIEKNUT MUCKIIOUEHUIO 38 CYeT
IPUYNHEHNU MeHee CYIeCTBEHHOTO Bpefar;

— «HAIJIKUT NIePEHOCUTD IPMYMHEH)e YaCTHOTO Bpeia paju Ipe-
TOTBpallleHNs Bpefia 001Iero»;

— «BBIOMpaeTCs MeHee TsKKOe U3 IBYX 3071»;

— «IIPY CTOIKHOBEHUM [IBYX 0OCTOSITE/ICTB, YIPOXKAIMX IOPYeIi,
HOAJIEXXNT IIPEJOTBPALEHNIO TO U3 HUX, KOTOpOe HeceT OOJIbLINII Bper,
3a CUeT [OMYL[eH S IPUUNHEHNSI MEHDIIETOx.

OTTanKMBasACh OT NIPUBEJEHHBIX BbIIle IAPMATCKUX IIPefIUCaHNI,
paccMaTpyBaeMbIX B KaueCTBe OCHOBBI OOINX MPMHIINIIOB, KaCaIOLIMX-
¢ Bpena, (GuKX 0OOCHOBa/A KOHLEIIMIO 37I0YNOTpebNIeHns IpaBoM

> Anv-Byxapu. C. 1163. Ne 7288.
5% Tam xe. C. 15. Ne 20.

71
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U IIPUYMHEHVS Bpefla KaK OCHOBAHUS OTBETCTBEHHOCTH. Pedup mameT o
XapaKTepHOM IIpyMepe TpaHCPOpPMALUM pPeIUIMO3HO-HPAaBCTBEHHBIX
HpeNmCcaHnil apyaTa B IPaBoBble KOHCTPYKLuu. [0BOps 0 coBpeMeH-
HOJI TIPaKTHUKe, pa3BUBAIOLIENICS B JaHHOM HAIlpaB/ICHUN, MOXKHO YIIO-
MSHYTb ombIT KyBeiiTa, Ije KOMMCCHSI IO IPETBOPEHMIO Lapuara Ipu
OMupe yxe paspaboTaa IONpaBKU K IPAKAAHCKOMY KOJEKCY CTPaHB,
KOTOpbIe B KaueCTBe OCHOBAHVISI MaTepIanbHOI OTBETCTBEHHOCTH pac-
CMATpMBAIOT He BUHY /INIIA, @ caM (aKT IpUIMHEHNs M Bpefa™.
XapakTepHoe IyIs IIapuaTa CTpeMIeHre M30eXarhb IT00bIX TOTePh
WM yiiep6a Kak IpUOpUTETHAS LIEHHOCTb B CPaBHEHUM C IONMYYeHU-
€M BBITOIbl IIPOHM3BIBAET IPUHINUIBI (PUKXAa OTHOCUTENBHO KO-
31U HOPM, YCTaHABIMBAIOIIYIX 3aIIPEThl U JO3BOJIEHNsI B COOTBETCTBUN
C mapuaTcKuMy npepmucanusiMu. K HrM, B 9aCTHOCTH, OTHOCUTCS U3-
BeCTHBIJT IPUHIINI «IIPefOTBpalleHIie IIOPYM IPeAIoYTUTe/IbHee IPU-
obpereHnst BbIrOfbl». KcTaTy, MMEHHO C y4€TOM JAHHOTO MPUHINIIA
(UKX pe3Ko OrpaHMYMBAET II0ObIe PUCKOBbIE TOTOBOPEI, HETATUBHO OT-
HOCKTCS K a3apTHBIM MTPaM U JIOTepesiM, a TaKXKe [pelaraeT MCIaMm-
CKYIO a/IbTepHATUBY MHCTUTYTY TPAAMULVIOHHOTO CTPAaXOBaHMUA.
3aMeTHOEe MeCTO Cpeny IPUHOUIIOB (GUKXa 3aHMMAIOT IIPaBUId
IPeANoYTeHNs MEKAY B3aNMONCKIIYarouyMy Hopmamu. Ob1iee mpa-
BIJIO YCTAHOBJIEHO IIPMHIIUITAMI «IIPY CTONMKHOBEHMY 3aIIpelaolelt 1
00s13BIBAIOLIICII HOPM CTIeAyeT COOMIONATDh 3ampeT» U «IIPY CTONKHOBE-
HIM 3aIIpeTa ¥ JO3BOJIEHNs CllefyeT coOmoaTh 3anper». OFHAKO Takoe
pellieHue He sB/sAETCS aOCOMIOTHBIM M IOAXOMSALINM I/Ist 1I0060ro CiIy-
vas. BpIBaloT cuTyaumu, KOrma OHO He [IeiICTBYeT B CUTy HEOOXOmMMO-
CTY, KOHLETIMS KOTOPOI leTanbHO paspaborana gprkxom. O6 3ToM ro-
BOPMUT €r0 MPUHINII «HEOOXOANMOCTD HO3BOJISET TO, UTO 3AMPEL[EHO».
Peub nzieT 0 TOM, 4TO, 110 PUKXY, HEOOXOAMMOCTD BK/IIOYaeT obecre-
YeHIe HEeKOTOPBIX MHTEPECOB, HA3bIBAEMbIX Lie/siMM Imapuara. K Hum
OTHOCATCSI COXpaHEHMe PETUTUM, KUSHM, PasyMa, 4eCTI U MMYILeCTBa.
Pagy 3ammThl JaHHBIX IIEHHOCTEN QUKX B OINPeNeNIeHHBIX CIYYasX [O-
IyCKaeT COBeplLIeH)e IOCTYIIKOB, OTHECEHHBIX LIApMAaTOM K UMCIIY 3a-
npeleHHbIX. [Iprdem yKasaHHbIe L{ey MIapuaTa pacCMaTpUBAIOTCS KakK
PAacIONIOXKEeHHbIE B MePApPXMNUeCKOM MOPsIKe: BBICIIElT 1IeHHOCTbIO IPH-
3HAETCS PENUINs, a HU3IIEH — MMYILIeCTBO. 3a00TSICh O COXpaHEHUN
BBICLIIe}T 113 Ha3BaHHBIX [IeHHOCTel!, (PUKX I03BOMsIET IpeHebpeyb TOlL,

% Cum.: <www.sharea.gov.kw>.
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4TO CTOUT HIDKe. Hanpumep, HecMOTpA Ha 3alpeT I0CATraTbh Ha UMyle-
CTBeHHBIe IIpaBa 06e3 IIPaBOBOIO OCHOBAHMS, [/IS1 COXPAHEHVS >KU3HU
Je/I0BeKa MOXKHO II0KePTBOBATb MMYILECTBOM — CKaXKeM, U30aBUTHCA
OT M3/IAIIHETO IPy3a, YTOObI COXPAHUTD IIABYYECTb TOHYIIETO CyfHA U
TEM CaMbIM rapaHTUPOBATh )KM3Hb ACCAXKUPOB.

Bmecte ¢ TeM, OpueHTUPYSCh Ha IpaBOBble KpUTepun, PUKX ycTa-
HaB/IMBaeT YeTKMe TPaHMIbl HeOOXONVMOCTM, [O3BOJIAIOIIEH COBep-
IIUTD 3aIpelieHHble AeCTBUA. DTOMY CAY>KUT MPUHINII «HEOOXOMM-
MOCTb OIIpefieIAeTCA CBOel Mepoli». Tak, B ONMCaHHOI BhIIIE CUTYAI[UN
TOIyCKAETCA MOXKEPTBOBATh TPY30M TOJbKO B pa3Mepe, JOCTaTOYHOM
s cnaceHusa mopeit. OJHOBPEMEHHO C/I€yeT YYUTBIBATH IIPUHLIMII
«TO, YTO JJOITYCKAETCs 10 KOHKPETHOMY OCHOBAaHMIO, CTAHOBUTCA HEIpa-
BOMEPHBIM C €r0 IIpeKpalleHeM». [I11 IpruBeleHHOro cay4yas 3TO O3Ha-
JaeT, YTO eC/IM yIpo3a KOpab/eKpyIleHya MIUHOBa/Ia, TO OfHOBPEMEHHO
TepsieT CUIy IIPaBOBOE OCHOBaHME, OIYCKAaIOLiee YHIUYTOXKEHNUE TPy3a
pajii COXpaHeHMs Cy/iHa Ha II/IaBy.

ITpn oueHKe npeenos, B KOTOPIX PaspelIaeTcs COBEPIIUTD 3aIpe-
LIEHHOE JIeJICTBYE, BaXXHO YYUTHIBATH IIPaBa M MHTEPECHI JPYIUX JINILL.
B o6ocHOBaHMe Takoro mogxoma (QUKX CCbUIAETCS Ha BBICKA3bIBaHME
IIpopokxa Myxammapa: «Baira KpoBb 1 Ballle UMYILECTBO ABJIAIOTCA IS
Bac 3anpeTHbIMI»*. OlLleHNBasA 3Ty U0 C y4eTOM IIPMHIMIA QUKXa,
IOIYCKAIOIero HapylleHue 3alpeTa B COCTOAHUM HEOOXONMMOCTIL,
B)XHO OT/IMYAThb IIPaBOMEpHOe JIMIIeHMe IpaBa (Hampumep, B Kade-
CTBe CaHKIIMN) OT BBIHY’>KJI€HHOTO €T0 HapYLIeHMA. DTOT MOMEHT IIPAMO
IpefycMaTpyBaeT IPUHLMIL «TO, YTO COBEPIIEHO B COCTOSAHMM BbIHYX-
IeHHOJ He0OXOIVMMOCTH, He OTMEHsCT IIPaB APYIUX JIUL». B yacTHOCTH,
JINIIO0, KOTOPOE pajiyl COXPaHEeHMA COOCTBEHHON XXVM3HY W/IM 3[J0POBbSA
ObUIO BBIHY’KIEHO HAapyLIUTh MMYILIECTBEHHbIe IIpaBa APYroro NI,
00513aHO KOMIICHCHPOBATb IPUYMHEHHBII yiep6. SICHO, 4TO Taxoi
IPVMHIMI NIPEACTaB/IAeT CO00J1 MPaBOBOE OCMBICTIEHNE CAaMOT0o 0611ero
VICXOJIHOTO PE/IUTMO3HOIO IIPEAIIMCaHMA.

K mpaBumaM, TONKYIOUMM HOC/IEACTBMA BbIHYXKJEHHOTO Hapylle-
HJA IpaBa B COCTOAHMU HEOOXOAMMOCTM, MPUMBIKAIOT O0LIMe MpPMH-
OUIbl QUKXa OTHOCUTEIbHO MHCTUTYTA «JaMaH», CYyTb KOTOPOIO B
MaTepUaNbHOM OTBETCTBEHHOCTHU 3a IOBPEXEHNUE WM YHUYTOXXEHME

% Anv-Byxapu. C. 31. Ne 105.
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MMYIeCTBa, a TAK)Ke HECEHUY pacXo[oB Ha ero cofepkanue. Iloxanyii,
LEHTPA/IbHBIM 3[€Ch SABAETCA NPUHLMUIL, TEKCTYajabHO BOCIIPOM3BO-
mamuii cnosa IIpopoka Myxammaga: «IlonyueHne moxofia MM MOIb3bI
00YCIIOB/IEHO JAMaHOMY.

@UKX TONKYeT 9TOT MIAPMATCKMII MOCTYNAAT B IPAaBOBOM CMBbICTIE
Kak 0053aHHOCTb JINIIA, TOTYYAIOIIero MaTepUaIbHyIO BBITORY OT KaKo-
ro-mbo MMYILeCTBa, HeCTU HOTEPK B CBA3Y C €ro MOBPEXAEHNMEM WK
YHMUTOXKEHUEM HapAMY € PAcXOfaMI 110 €r0 COofiepKaHM0. AHANIOTN4-
HOe IIPaBIJIO YCTaHABIMBAIOT IPUHIMIIBI «KKTO OTBEYAeT 3a yIepo, TOT
IIOJTy4aeT U BBITOAY» U «BbIrOfja — IIO 3aTparaM, a 3aTpaThl — C BbITO-
I[Of/l».

Hamnpumep, ecnu nmuio apeH/joBaso IMOMeLeHNe 33 ONPEJETIEHHYIO
IUIaTy, TO yliepO OT ero IOBPeXJeHNs HeceT apeH/0fiaTe/lb, KOTOPbIi
IO/Ty4aeT yKa3aHHYyIo 1aTy. Ho ecim apenaTop ncnonbsyeT moMenie-
HIte B popMe, He IIPEAYCMOTPEHHOIL JOTOBOPOM, ¥ IIOIYYaeT OT 3TOTO
MaTrepyabHYIO BHITORY 0e3 IpefjocTaBIeHNs ClielMalbHOI IIaThl c00-
CTBEHHUKY, TO Ha HETO JIOKNTCA ¥ OTBETCTBEHHOCTD 3a IPUMYMHEHHBIN
MMYIIECTBY yiiep6. DT0O NpsIMO IPESYCMOTPEHO NPUHIUIIOM «JaMaH I
oIl/IaTa He COYEeTAIOTCsY.

Psiyy npuHIMUIIOB QMKXa MMOCBSIIEH pacIlipeie/IeHNI0 OTBETCTBEHHO-
CTM 3a IpUYMHEHJe MaTep1anbHOro yuiepba. B vacTHOCTH, ycTaHOBTIE-
HO, YTO, €C/IM BpeJl BO3HMK B pe3y/ibTaTe COBMECTHBIX JIeMICTBUIL u1ia,
4Ybe IOBEJIEHNE MMOCTY>KIU/IO HEOCPECTBEHHOI €r0 IIPUYNHOI, U JINLA,
COZIEMICTBOBABILIETO 3TOMY, OTBETCTBEHHOCTb 3a BO3MEIIEHME IIPUYM-
HEHHOTro ylepba HeceT mepBoe M3 HuX. IIpy 9TOM HIPUMHUMAIOTCSA BO
BHMMAaHM€ IIPUHIAIIBI «/IALI0, HETOCPEICTBEHHO IPUYMHMBILIEE CBOMMU
IENICTBUAMM BpeJl, HECET OTBETCTBEHHOCTDb 3a €0 BO3MELIEHME, JaKe
€C/II OHO [IEMICTBOBAJIO HEYMBILIJIEHHO» ¥ «IUII0, COHENICTBOBABILIEE
IPUYMHEHNIO BPEJA, HECET OTBETCTBEHHOCTD 3a €I0 BO3MEIIEHNE TOJIb-
KO B TOM CJIy4ae, €C/I OHO JI€/ICTBOBAJIO YMBILIIEHHO.

HeTpynHo 3aMeTUTDb, HACKOJIBKO JjaJIeKO OToLIeN PUKX B POpMY/In-
POBAaHUM 3TVX IPUHLINIIOB OT M3HAYaIbHOTO BbICKa3biBaHMA IIpopoka
MyxaMMazia 0 Hepas3pbIBHOJL CBsI3Y OpeMeHM PAcXOfoB M HOMTydeHMNsI
Boirozipl. Ho pake Torma, korga GuKX He Tak CBOOOJJHO TOJIKYeT LIapy-
aTCKYI0 HOPMY, OH OCMBICTTMBAET €€ B MHOM, HEPEJKO IPaBOBOM, K/IIOYE.

IToxasaTenbHBIM IPUMEPOM ABIAETCA NPUHLMI «/I€MICTBUE XKMU-
BOTHOTO He Bjle4eT OTBETCTBEHHOCTN», JOCIOBHO BOCIIPOM3BOJAINI
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nspeuenne IIpopoka Myxammaga. ®PUKX, KOHKPETU3MPYS [aHHOE
IpeACcaHe apyuara, TONKYeT ero Kak 0CBOOOX/jeH1e COOCTBEHHM -
Ka OT OTBETCTBEHHOCTH 32 MaTepHajbHBIIl yiep6 Wiy Bpef 350POBbI0,
IPUYVHEHHBI IpUHAJIOKAIINM eMy >XKMBOTHbIM. Ho 3TO KacaeTcs
JIMIIb Cy4Yast, KOTJa PsIOM C )XKMBOTHBIM HeT X03siMHa. EcTecTBEHHO,
COOCTBEHHUK, KOTOPBII AeP>KIUT >KUBOTHOE ITOJ KOHTpOo/ieM (OyKBajIb-
HO: IIOfl PYKOJ1), YKa3aHHYI0 OTBETCTBEHHOCTDb HeceT. Korma >ke OH He
HAaXOf[UTCSI PSAZIOM CO CBOMM >KMBOTHBIM, TO OTBEYAeT 3a NMPUUMHEH-
HBIIT IM BpeJ, TOJIBKO B CITy4ae, e/ 3TO IPOU3OLIIO HOYbIO (O4eBU-
HO, IIOTOMY, 4TO 0BT 00513aH IPUHATD BCe MEPbI 151 ICK/TIOYeHN S IIPK-
YHEHNs yuiepba CBOMM >KVMBOTHBIM 3apaHee, ellle 10 HACTYIUICHMUs
TEMHOTBI).

BaxHas rpynma NpMHLUIIOB 0OOCHOBBIBAeT M3BECTHYIO KOHILIEII-
o GUKxa, Kacawlycs 00CTOATEIbCTB, KOTOPbIE BAMSIOT Ha M3Me-
HeHle paHee 3apMKCUPOBAHHOI IIPaBOBOIL olleHKM. LleHTpanbHast poib
Cpenyt HUX IPUHAIEKUT IPUHIMITY «TO, YTO SBJSIETCS JOCTOBEPHBIM,
He YCTpPaHSeTCs COMHEHNMeM», KOTOPBIl MYCY/IbMaHCKJe MPaBOBEMbI
B CBOMX K/IaCCHMYECKMX TPYAaX> HEM3MEHHO BK/IIOYAIOT B 4MC/IO Kpae-
yronbHbIX OCHOB ¢ukxa. [IlapmarckuM MCTOYHMKOM JJAaHHOI HOPMBI
cuntaercs nonoxenne Kopana: «Ho He MoryT 3ameHnTh morajgku Vic-
tuny» (10: 36).

YKasaHHBIJI IPUHIUI O3HAYaeT, YTO OLIEHKa VWM CTAaTyC 4Yero-
160, KOTOpbIE B ONpe/ie/IeHHbII MOMEHT B IIPOIIIOM ObUIM YCTaHOB-
JIeHBI B Ka4eCTBe [JOCTOBEPHBIX (PAKTOB, COXPAHSIIOTCS HEV3MEHHBIMU
BOIIPEK) COMHEeHMAM. ITa ufiesl B pa3BepHyTOl GpopMe 3aKperisieTcs
VHBIMU MPUHIUIIAaMU (PUKXa — «TO, YTO YTBEPAMIOCH B IPOIITIOM,
OCTaeTcs HeM3MEHHBIM IO TeX II0p, TI0Ka HeT JOKa3aTe/lbCTBa IPOTUB-
HOTO», «MICXOZHBIM B OTHOLIEHUN CITYYaTHOCTEN! SIB/ISIETCS UX OTCYT-
CTBUE» U «VICXO[{HBIM SIBJISIETCSI OTHECEeHMe COOBITHUS K OmpKaemy
IO OTHOLIEHMIO K HEMY BPEeMEHM!».

AHaJIOrMYHOII JIOTMKe C/IeflyeT MPUHIVIT «ACXO/JHBIM SB/IAETCS He-
obpeMeHeHNe UMYILeCTBEHHOTO cTaTyca». OH 000CHOBBIBAET IIPE3YMII-
IIMI0 OTCYTCTBUA Y IMLIA MMYILECTBEHHBIX 0053aTeIbCTB, XapaKTePHYIO,

7 Cm., nanipumep: Ac-Cytiymu ]wcanan ad-Jun. Cxopcrsa u aanoru. Beiipyt, 1987.
C. 122-132 (ua apab. s3.); 61 Hyoxcetim. CxoncTBa u ananorn. [lamack, 1983. C. 60-83
(na apab. s3.).
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

Kak OyjieT I0KasaHo, JJid pa3paboTaHHO (UKXOM KOHLeNuu Cyneo-
HOTI'O JOKa3bIBaHUsI OTBETCTBEHHOCTM.

VIMylecTBEHHBIM IIpaBaM IOCBsIIEHa CaMOCTOSITe/IbHAsI TPYIIIa
OpUHLUUIIOB (YKXa, KOTOPbIe KACAITCS OCYILIECTBICHNS [IOTHOMOYMIL,
3aTparuBalolINX MHTEePechl APYyrux L. IIpexxyie Bcero oHM yCTaHaBIIN-
BAIOT 00IIMe MCXOZHBIE KPUTEPUM, KOTOPHIMM HEOOXOAMMO PYKOBOJ-
CTBOBATbCS, PACIOPsDKAACh YYXKUMMU IIpaBaMu. B gacTHOCTH, 06 3TOM
TOBOPUT IIPUHLNII «PACHOPsDKEHNE Jle/IaMy 3aBUCHUMBIX MM TOAYVHEH-
HBIX JIUI] JO/DKHO TIpec/efloBaTh NX MHTepechl». MycylbMaHCKue Ipa-
BOBEJIbI MTOSICHSIIOT, YTO 3TO TpeboBaHNMe 00paIeHO KaK K BIACTSIM IPU
OPUHATUM VMM PELIeHNI, KacaIOIMXCsl MHTEPeCOB BCeX IMOJJaHHBIX,
TaK U, HalIpYMeD, K ONIeKYHY, KOTOPbIII MOXKeT paclops>KaThCs IpaBaMy
HaXOJISIIEr0Cs TIOf] eTO OIIEKOIT JINI[A TONMBKO B €r0 MHTepecax .

[Tpuyem B crydae KOMIM3UM ITOTHOMOYMIT TTO PaCIOPsDKEHMIO YKa-
3aHHBIMI TIpaBaMi IPUMEHSETCs 00Ul IPUHINIT PUKXA «CIHelMaIb-
Hasi KOMIIeTEHIMsI MMeeT IPeMMYILEeCTBO Iepel o0leil KOMIeTeHI-
el». Hanpumep, mapuaTckuit cynbs ob6namaer oOwieli KOMIeTeHIen
IO 3allMTe IIpaB MajiojeTHero nuia. Ho ecn y mocenHero ecTb ONeKyH
U3 YUCTIa ero POJCTBEHHMKOB, TO OH MMeeT IIPeMMYIieCTBeHHOe IIpa-
BO IIepef] Cy/beil, IIOCKO/IbKY HajjelleH CIelMaJIbHbIMI ITOJTHOMOYMAMMU
OIleKyHa.

Vcxomsa u3 Takoro oO6Iero MOHMMAHUA TIOTHOMOYMI OTHEe/IbHbIE
HOPUHIVIIBI JaHHOJ T'PYIIBI PaclpOCTPAHAIOTCA HA YacTHBIE CIydYan
pacnopspKeHMs MMYILIeCTBeHHBIMM IIpaBaMyl, NPMHAISKAIUMA JPY-
ruM muiaMm. K TakoBBIM MOYXHO OTHECTH TIPUHIIAIIBL «IIPUKA3 O PACIo-
PsDKeHMM COOCTBEHHOCTBIO IPYTOTO JINIIA HEJleliCTBUTENEH», «<HUKTO He
BIIpaBe PacropsyKaThCsi COOCTBEHHOCTHIO IPYroro nuia 6es ero paspe-
HICHNS» U «HUKTO HE MOXKET IIPMCBAaMBaTh VIMYIIECTBO APYTOro JIMIA
6e3 IIPaBOBOTO OCHOBaHUS». BpsM T MOXKHO COMHEBAThCSI B TOM, 4TO
nepes HaMy pa3paboTaHHble (QUKXOM IIPaBOBble KOHCTPYKLMU. XOTHA
OHI U PACCMATPUBAIOTCS MCTaMCKOI MBICTIBIO KaK «M3BJI€YE€HHbBIE» U3
IpefIMCAHNIT IIapuaTa, B YaCTHOCTU U3 YyKe YHOMSAHYTOTO M3pedeHMs
IIpopokxa MyxamMapa: «Baia KpoBb 1 Ballle UMYILECTBO SAB/IAIOTCA IJIA
BacC 3aIPETHBIMI».

%8 Cm., Hamipumep: Anb-Kypou Axmad ane-Xadnorwu. Yas. cod. C. 86-92.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

Ob6pamaioT Ha cebs BHMMaHMe Takoke OOIye NMPUHLMIBL (PUKXa,
KOTOpBIe KacaloTCsl 005I3aTe/IbCTB ¥ MMYIIECTBEHHBIX [IPaB M OT/INYa-
I0TCsI IIPaBOBOI JIOrMKoil. He TpeOYIOT MOsSCHEHNIT, HAIpUMep, TaKue:
«6e3B03Me3IHOe OfHOCTOPOHHEE PACIIOPSDKEHNE MMYIECTBOM MPH06-
peTaeT CUIIy TONBKO C €r0 OBJIAfieHNeM» U «IIPU HEBO3MOXKHOCTHU VIC-
HOZTHEHMsI 0053aTeNIbCTBA B MCXOLHOM BIJie IIPEJOCTAB/IAETCS 9KBUBA-
JeHT». B 9TOM >Xe psARY CiefyeT YIOMSHYTh ¥ IIPUHIUIIBL, OTHOCSIIIECS
K TPaKTOBKe YC/IOBUII JOTOBOPa: «COOTIOfieHNe YCIIOBIUS ClleKI 00s13a-
TE/IBHO, IIOCKO/IBKY 9TO BO3MOXKHO» 1 «TO, YTO ITOCTAB/IEHO B 3aBVCH-
MOCTbD OT YCIOBYSI, BCTYIIAET B CHITY C Pean3aliieii JaHHOTO YCIOBI».

3HaunTeNbHAsI IO KOMIMYECTBY 1 KpajiHe Ba)KHasl B IPAaBOBOM OTHO-
IIEHNM YacTh OOLIMX MPMHUUIOB PMKXa KacaeTCsl KOHLEIINN Cyneo-
HOTO JOKa3pIBaHMsL. VIX QyHFAMEHTOM CUMTAIOTCS LIAPUATCKIE ITOCTY-
JIaThI, KOTOPbIe (PUKX TONKYET KaK yCTaHOB/IEHME ITapaMeTpOB OpeMeHN
IOKa3bIBaHVs M VHAVBUAYaIM3aLMyl HaKasaHus. Tak, OTHOCKUTEIbHO
IOKa3aTe/IbCTBA IPUBOAMTCS 3HAMEHNUTOE BhICKa3biBaHe IIpopoka My-
xammaga: «Eciy ObI MI0/sIM aBaIoCh 110 X MPETEHSNSIM, TO OHU CTaIN
OBl IIpeTeHAOBATb Ha JKM3Hb APYIUX JMIONEI U UX VIMYIeCTBO, HO MCTel]
IOJDKEH IPUBECTH JOKa3aTebCTBO, @ OTBETUNK JODKEH [ATh KIIATBY»™.
Kpome Toro, Bo3io>keHre OTBETCTBEHHOCTH Ha K)X/0TO YeJIoBeKa Iep-
CoHa/mbHO QUKX ycMaTpuBaeT B npepnucanny Kopana: «V He moHeceT
HUKTO Homu [rpexoB]. V1 ecnu Bos3oBeT [0 momouu] ayura [rpexamu]
obpeMeHeHHasl, HUKTO He BO3bMET Ha ceOs XOTs YTO-TO M3 HOIIN ee,
Oynb OH make O/musKuM ee» (35: 18).

C yd4eroM HaHHBIX HONOXeHWUI Imapuara GUKX CPOPMYIMPOBAI
K/TI0UEBOI TIPUHINII «OKa3aTe/IbCTBO HA MCTIE, a K/IATBA — Ha TOM,
KTO oTpuuiaeT». [Ipy 9TOM IIPOBOAYUTCS CYIeCTBEHHOE Pa3/idye MeX-
Iy dakTamu, KOTOpbIE JO/DKHBI JOKa3aTh MCTEL M OTBETUYMK: «J[oKa3a-
TENbCTBO MIPUBOSUTCS [1s1 000CHOBAHYIS IIPOTHUBOIIOJIOKHOTO TOMY, YTO
MMeeTCs, a K/IATBA — IS COXPaHEHMs IMEIOLIeTOCs».

OTHOCKTENBHO BUAOB OKA3aTENbCTB AECTBYET MIPUHIIUII «TO, YTO
YCTaHOBJIEHO Ha OCHOBE MHbIX [IOKa3aTe/lTbCTB, PABHOCUIBHO TOMY, YTO
YCTAHOBJIEHO CBUJIETe/IbCTBAMM OYeBH 1IeB». OXHAKO MEX/Y OTHAE/IbHBI-
MU BUAAMM TOKa3aTeIbCTB eCTh 3aMETHOE Pasjndie, 0 KOTOPOM TOBO-
PUT IPUHIUII «TI060€ JOKAa3aTeNbCTBO, KpOMe IPU3HAHMS, — aPTYMEHT

¥ Anv-Byxapu. C. 731. Ne 4552.
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

HEOTPAaHNMYEHHOTO JIeVICTBUA, a MpNU3HAHNME — OTPaHNYEHHOrO». Pedp
umeT 0 TOM, YTO IIpM3HAHME MIMeeT CITy IMIIb JJIs1 CAMOTO IIpJ3HaBIIe-
rocs muia. OTy MO3UILNIO B Y€TKOM GopMe OTpaXkaeT MPUHINIL «IULIO
MOABepraeTcsl HaKa3aHNIO Ha OCHOBAHNUY eT0 IIPU3HaHUA». B To e Bpe-
Ms IIPUHATYE VHBIX JOKA3aTeIbCTB He 3aBUCUT OT TAKOTO YC/IOBUAL.

B cBoux npuHImnax GuKx TpaKTyeT MPOTUBOPEUNsI MEKAY HOKasa-
TENbCTBAMU, & TAKXKe CUTYALMIO, KOTZIa y>Ke II0CTIe BbIHEeCEeHMs CyeOHo-
IO pelleHMs CTall U3BECTHBI NOKa3aTe/lbCTBa, IPOTUBOpEYalIe TeM,
Ha OCHOBE KOTOPBIX 9TO pelleHne 6bII0 IpUHATO. I10 ZaHHOMY BOIIpocy
IpYMeHAeTCA NPUHINII «IPOTHMBOpEUNe B JIOKa3aTeNIbCTBAX IIPEIAT-
CTBYeT UX IPUHATHUIO B Ka4eCTBe OCHOBAH CYeOHOTO pelleHNs, HO Ha
y>Ke BBIHECEHHOE CyfilebHOe pellleHIie BbIsIB/ICHHbIE BIIOCIEACTBAN TIPO-
TUBOPEYM B JOKA3aTe/TbCTBAX He BINAIOT».

B cBsA3M € 3TMM OTMeTMM NPUHIMIIBI (PUKXa, Kacaroliyecs COMHe-
HUJT TIpY OLieHKe CyHeOHBIX JoKasaTelbCTB. Ilofxopn K 3Toil mpobieme
OIATh-TaKM OasupyeTcs Ha MIAPMATCKUX Ipefmcannsax. B yactHocTy,
MyCy/JIbMaHCKIe IIPaBOBeMbl CChUIAIOTCA Ha M3BECTHOE BbICKA3blBaHME
IIpopoka Myxammapa: «Jlo3BoneHHOE AJIaXOM — fCHO, U 3alIpelleH-
Hoe VIM — fICHO, a MeX/Iy HUMU HaXOUTCS TO, YTO HEOUEBU/HO, U He-
U3BECTHO, OTHECTU JIM €TO K JJO3BOJIEHHOMY WM 3ampelieHHoMy. U mo-
9TOMY TOT, KTO OCTeperaeTcsi HeOYeBIU/JHOTO I 130eraeT ero, COXpaHseT
B YUCTOTE CBOIO pelIUruio 1 4ecTb»*. OQHOBpeMeHHO NPUBOJATCA APY-
rue cioBa IIpopoka OTHOCUTEIbHO TPaKTOBKM COMHEHUII IIPU YCTAHOB-
JIeHNN CYHeOHOI OTBETCTBEHHOCTI: «VICK/II0UaiTe TOYHO YCTaHOBIICH-
Hble HaKa3aHV [IPY COMHEHNM»®' . YUUThIBasA 9TU PeUTMO3HbIe 3a10Be-
i, prkx chopMyIMPOBa IPUHIIUI «IIPEAIIONOXKEHE He IPUHIMAETCS
B KaueCTBe JJ0Ka3aTeIbCTBa».

AHanm3 NpUHLMIOB QUKXA, OTHOCAIMXCA K JJOKa3aTeNbCTBaM, CHO-
Ba JJaeT OCHOBaHIe TOBOPUTD O TOM, YTO PEIUIMO3HO-3TUYECKIE ITOCTY-
JIaThI LIapuarta CTamy i GpUKXa MCXORHBIM IIYHKTOM I BHIPAOOTKY
IIPaBOBBIX IOAIXOAOB. VIHTepecHO, YTO Cpely JaHHBIX IPUHIIUIIOB eCTbh
U TaKye, KOTOpble KacalTCs IpaBut pOpMyInpOBaHysi BBIBOJOB CAMUM
¢duxxom. HexoTopsle 13 HUX YOEOUTENBHO CBUETENICTBYIOT, YTO HaXke
B PaMKax CBOeJl TPaAMLMOHHON MeTORO/MOrMY (PUKX OpMEHTUPYeTCs Ha

0 Anv-Byxapu. C. 20. Ne 52.
¢! [ur. no: uumkronenus dukxa. T. 17. Inb-Kyseirt, 1990. C. 134 (Ha apab. 513.).
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

4ICTO IOpUAMYecKue Kpurepun. B kadectse npymMepa npuBefeM IPUH-
LMIIBI «TO, YTO 3aIPEIIeHO IPUHUMATD, 3alIPEIleHO U IPeOCTaBIATbY,
«TO, YTO 3aIIpelleHO COBEPIIATh, 3aNpeIeHO U TPebOoBaTh», «C MCYe3-
HOBEHMEM IIPENATCTBUA BOCCTAHABIMBAETCA TO, Y€MY OHO MeELIAJo»,
«yCTAQHOBJICHHOE BOIIPEKM aHa/IOTUY He MOXeT OBITb OCHOBOJI JIs1 aHa-
JIOTMU TIO MHBIM CTy4asM». OUeBUIHO, YTO HUKAKOTO 0COOOTO penriu-
03HOT'O CMBIC/Ia 3TV MAaKCUMBbI HE HECYT, a MX IPAaBOBOE 3HaYEHME TPYIHO
OTpUILIATh.

OryenbHbIe IPUHILMUIIBL JAaHHOJ TPYIIIBI OTPAXKAIOT 0COOEHHOCTH
CTAQHOBJIEHM M PasBUTUA (QUKXa KaK COLMATbHO-HOPMATUBHON CH-
CTeMbI CO CBOEN cOOCTBeHHOIT oruKoi. OHU MMOCBAILEHbI eBa I He
LEHTPaJIbHOMY €ro MHCTUTYTY — upKTuxajgy. Hanomuum, 4to mop
HYM (UKX IIOHVMAaeT yCTaHOBJICHME IIPABI/I BHEIIHETO MOBeIeHNUs T10
BOIPOCAM, 110 KOTOPBIM IIapyuaT He COJeP>KUT IPeANNCaHNIT MK TIpef-
naraeT GOpPMYIMPOBKM, TPeOyIolyie JOIIOTHUTENbHOIO Pa3bACHEHNA.
[Tpexye Bcero MHKTUXaL BOCTPeOOBAH IIPY PEryINPOBAHUN MUPCKIX
oTHomeHu, nockonbKy Kopan u Cynna IIpopoka MyxaMMasia fieTab-
HO He KacaloTCsA 3TOJ CTOPOHbI KM3HM Ye/IOBEKa.

LleHTpaNbHBIM 3/1eCh ABIAETCA IPUHLUIL «HE TOIYCKAETCA UKTH-
xaj, npu Hamuyuy npepnucanua B Kopane winm Cynne». OH onpepens-
€T COOTHOIIEHME Y€TKO MPOIMCAHHBIX B LIapyaTe MPaBuUJI C BHIBOJAMI,
0060CHOBAaHHBIMY C IIOMOMLIBIO PAIMIOHA/IbHBIX MHCTPYMEHTOB: 3aKpe-
wieHHoe B Kopane i CyHHe IpefnucaHye He MOXeT ObITb 3aMEHEHO
VIHOV HOPMOI1, COPMYIMPOBAHHON C TOMOMIBIO MIPKTUXA/Ia.

OnHOBpeMEHHO OTHOLIEHMe (PMKXa K CaMOMY MDKTUXaAy 3aKpe-
ILAeT IPUHINI «0OOCHOBAaHHOE Iy TeM UPKTHUXAa/Ia PelleHVe He MOXXeT
OBITb OTMEHEHO NPYIMM pelleHNeM, TakKe CPOPMYIMpPOBAHHBIM ITy-
TeM MDKTMXafa». VIMEHHO NaHHBII HPUHINII OTPaXkaeT TOT (paKT, 4To
UC/IaMCKOMY IIpaBy He3HaKOM CYHEOHBII IIpellefieHT, a CaMO OHO pas-
BIBAETCs IIyTeM HEIPEPhIBHOIO IOIOTHEHNS CBOETO COCTaBa HOBBIMM
KOHKPETHBIMY PeIIeHNAMM, KOTOpble He OTMEHSAIOT paHee ChOPMYIIN-
poBaHHbBIe BbIBOBL. OTHOBPEMEHHO OH IIOSCHSAET, OYeMy /I pukxa
XapaKTepPHO MHOro00Opasye KON ¥ IUI0PaIN3M B3I/IALOB [0 CXOXHBIM
BOIIPOCAM.

Hakonelw, o6paTuM BHMMaHNe Ha IPUHLUIIBL (PUKXa, KOTOPbIE pac-
KPBIBAIOT €r0 OTHOILIeHMe K 00bIuasiM. IeHTpanpHOe MeCTO Cpefy HUX
3aHUMaeT IIPUHIUII «00bIYall MMeeT CUTy KaK HopMar. [laHHasA olleHKa
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00'BSCHAETCS JPYTUM [IPUHLUIIOM — «IIPUMeHSEMO€ JIIOIbMI TIPABUIIO
SIBJISIETCST aPIYMEHTOM, KOTOPOMY HAJIEXXIUT C/IE[OBAThY.

Opnnaxo npy 06palieHny K 00bIYasM ClefyeT yIUTHIBATh KPUTEPUL,
KOTOPBIM OHU JO/DKHBI OTBeYaTh. TaKue yCIOBMsI YCTaHOB/IEHBI IPUH-
[UITaMU «00OBIYAll IPUHUMAETCS BO BHUMAHIE, €C/IU OH sIB/SIETCS He-
MPEPBIBHBIM MU TIPEOOIAIAIONINMY» U «3HAUEHIE UMEET TO, YTO SIBJIA-
eTCsl IIpeoOmafaomyM 1 061IepacIpoCTpaHeHHbIM, a He PEfKO BCTpe-
YAOIIMCSI».

XapakTepHo, 4T0 (HUKX IprAaeT 0coboe 3HaUYeHe 0OBIYAsIM JIeI0-
Boro o6opora. O6 3TOM CBUJIETENbCTBYIOT NMPUHIMNIIBL «IIOMy4MBIIEe
[pM3HaHME B KadecTBe 00bIYasi PABHOCUIBHO TOMY, YTO OTOBOPEHO B
KauecTBe YCTIOBISI», «[O/Ty4MBIIIee IPU3HAHME KYIIIIOB B Ka4yeCTBe 00bI-
4asi pAaBHOCU/IBHO TOMY, YTO OTOBOPEHO MEX/Y HUMM B KauecTBe yC/Io-
BUSI», «TO, YTO TOUHO OIIpefieieHO 00bI9aeM, PABHOCHIBHO YCTaHOBTIEH-
HOMY TeKCTOM». [lofo6HOe BocmpusiTiie 00b19aeB 0ObACHACTCS TEM, YTO
MCTIaMCKO€e TIPaBO GOPMUPOBAIOCH 1 PA3BUBAIOCH IPENMYIeCTBEHHO
KaK KY/JIbTYpa FOPOACKUX TOPTOBBIX LEHTPOB, CBOJ, IIPABIUJI, OTPAKaB-
IINX CBOOORY YaCTHBIX PHIHOYHBIX OTHOLIEHNIL.

Opnnako HaMbOMBIINIT MHTEPeC IS IOHMMAHMS 0COOEHHOCTE (HUK-
Xa ¥ MCTTAMCKOTO TpaBa KaK IPHUANIECKOrO sIBJIEHMSI [IPECTAB/ISIET TIPYH-
LIVIIT «HE MCKIII0YAEeTCsl M3MeHeHVe HOPM C M3MeHeHVeM BpeMeHn». Dop-
MaJIbHO MYCY/IbMaHCKUe IPaBOBEIbI CBSI3BIBAIOT €r0 C OLIEHKON PO/u
o6bruaeB it upKTrxaza. OHM CYMTAIOT, YTO 110 BOIIPOCAM, HE yperyiu-
POBaHHBIM IIAPMATOM C JJOCTATOYHOIT ITOTTHOTOM, BBIBOAbI (PMKXa MOTYT
MOpUUIIPOBATECA C TeYeHNeM BpeMeH. [IpudeM daxropamu, BIMsIO-
IMMU Ha 3TOT IPOLIECC, KPOMe BPeMEH, SIB/IAI0TCS TAKXKe MECTO U YCIIO-
Bust. Takye M3MeHeHNUS OTPAXKAIOTCS B OOBIYASIX, KOTOPbIE ¥ IPYHIMAET
BO BHMMaHue QUKX IIpu (GOpMy/IMPOBaHNY CBOKX BBIBOJOB®.

Ha camom pene pasButie Gpukxa onpenensieTcst He TOIbKO SBOTIOLN-
eil 00bIUa€eB, HO ¥ PasBUTMEM IIPAKTUKY OTHOIIEHNII TIOfeN B UX MUP-
CKOJT X13HM Boob1te. Hampumep, B COBpeMeHHBIX YC/IOBYSX IIPK paspa-
60TKe CBOUX BBIBOZIOB (GMKX yIUTHIBAET CAaMble pasHbIe 00CTOATEIbCTBA,
BKJIIOYas OIBIT JPYTUX CTPAH M MHBIX IIPABOBBIX KY/IBTYP. 3a4acTyIO OH
BBIHY)KJIEH peliaTb po6/ieMbl, KOTOpble paHee He ObUIM M3BECTHBI MY-

¢ Cm.: Maxmacanu Cybxu. @unocodus npasa B ucname. C. 203; Xacanetin Xaca-
Hetin Maxmyo. OOpI4ait 1 OOBIKHOBEHNE MEXY MCIAMCKUM IIAPMATOM U MO3UTUBHBIM
npasBoM. CpaBHUTeNbHOE uccnegosanue. [Iy6ait, 1988 (Ha apab. 513.).
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CY/IbMaHCKOMY OOIIIeCTBY 11 HUKAK He CBA3aHBI C KAKMMU-TINO0 0ObIYasi-
Mmy. OfHAKO U B 9TOM C/Iy4ae IOYCK HOBBIX IIPaBIJI TEOPeTUYecKN 060-
CHOBBIBAETCA CCBUIKON Ha YKa3aHHBIN IMPVMHIMNI, KOTOPBI TeM CaMbIM
OTKPBIBaeT BO3MOXKHOCTD IIOCTOSIHHOTO 0OHOB/IEHN S BBIBOZIOB BMKXa, a
3HAYNT, MCIAaMCKOTO IIpaBa.

OueHuBass pacCMOTpPEeHHbIE BBl IPMHIUIIBL B 1L[€IOM, CIefyeT
MIMeTb B BUJIY, YTO OHU ObUIN CPOPMY/INPOBAHBI PUKXOM Ha OCHOBE OC-
MBIC/ICHUS BCEX €r0 MICTOUYHMKOB JI MHOTOBEKOBOII IPAKTYKY peajn3a-
LMY Pa3spabOTAHHBIX MM KOHKPETHBIX IIPABV/I BHEIIHEro MOBeJeHMA.
[TosiB/IeHVe TaHHBIX IPMHINIIOB — 3aMeTHDIIT BK/Iafl pUKXa-JOKTPUHBI
B pasBUTHE LIapyaTa X OGJHOBPEMEHHO B MMPOBYIO IIPAaBOBYIO KY/IBTY-
py. Bce oHM nMeIOT ITPaBOBYIO IPUPORY M He HOCAT HEIOCPeACTBEHHO
PEIUIMO3HOTO XapaKTepa, TOUHee, y)Ke He SBJIAI0TCA MCKIYNTEIBHO
97IeMEHTOM JC/IaMa Kak permruu. [TokasaTelbHO, YTO Cpeiy HUX HeT
HM offHOTO cTNXa KopaHa, a Bcero HecKONMbKUM XaaucaM IPHUIaH YUCTO
IIPaBOBOII CMBICIL. JlyMaeTcs, 4TO TaKoil XapakTep OOLIMX HMPMHINIIOB
IPsIMO OTPaKaeT pas/IMueHye PEIUTMO3HOIO U I0PUANIECKOrO Hadasl B
dukxe.

Ba)xHO TaK)ke yYMTHIBATDb, YTO IPAKTUYECKU BCe MPUHIUIBI (PUK-
Xa KacaloTcs B3aMIMOOTHOLIeHWII Tiofiell B Mupckoit cdepe. Kpome Toro,
OHM ITPEVMYIIeCTBEHHO ITOCBAIIEHbI BOIIPOCAM COOCTBEHHOCTH, 06:3a-
TE/IbCTB U IIPABUJI PACCMOTPEHMA CYAeOHBIX CIIOPOB, YTO MOAYEePKIBA-
eT UX I0PUMYECKYI0 HallPaBIeHHOCTDb. B To e BpeMs BecbMa IIOKasa-
TEJIbHO, YTO CPeliy OOLIMX NPUHLUIIOB HeT TaKUX, KOTOPble ObUIN OB
HETIOCPeICTBEHHO CBA3aHbI C YTOJIOBHBIM IIPaBOM. JTa YepTa KOCBEHHO
IeMOHCTpUpYeT, Kakye obmacty puKxa O/1voKe IPyriux MOJOLUIY K BOC-
IPMATHIO IIPABOBBIX KOHCTPYKIIMIL.

Crepnyet, OflHaKO, UIMETb B BUJY, YTO MYCy/IbMaHCKIe IOPUCTHI pac-
CMaTpUBAIOT OOIIMe IPUMHINIBI PUKXa He KaK HOPMBI IIPSIMOTO Jeli-
CTBV, a KaK JOKTPUMHA/IbHbIe OpueHTUphl. HecMoTpsa Ha To 4TO cama
IOKTPYHA SABJIA/IACH ICTOYHMKOM MCIAMCKOTO IIpaBa, IPMHINMIIAM PUK-
Xa TaKoli craryc ¢popManbHO He npyupaercs. [TosTomy camu 110 cebe OHI
He MOTYT OBITb JOCTATOYHBIM OCHOBaHMEM [/Is1 BBIHECEHUS CyfeOHbIX
peuternit. C MX HOMOIIBIO CYAy /lerde OTBICKATb HY)XXHBIN MICTOYHUK
IUIsI BBIHECEHVSI CBOETO PEIIeHNs M CHEeIaTb IPaBWIbHBII BBIOOp cpe-
IV MHOKeCTBA Pa3HOOOPA3HBIX, a IOPOIl U IPOTUBOPEUNBBIX BBIBOJIOB,
IpelaraeMbIX pasIMYHBIMM MIKONaMu G1Kxa. BmMecTe ¢ TeM cchlika Ha
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

HpMHINI PUKXA JOCTATOYHA J/I OTKa3a OT HOPMBI, €C/IU ee IIpUMeHe-
HJle B KOHKPETHOI CUTYaLJ IIPOTUBOPEUNT, HAIIPUMEP, OTMEUCHHBIM
BBILIE Ie/IAM IIIapyaTa, KOTOpble 3aKpeIUIeHbl Ha yPOBHE yKa3aHHBIX
IPUHLIAITOB®.

VIHbIMU Cc1OBaMM, IPUHLMIIBL (PMKXA JIEXKAT KaK ObI MEX[Y OCMBIC-
JIeHNeM IpaBa ¥ IPaBOIPYMEHNTEIbHON TPAKTUKOI, IIPUHAIEKAT He
TOJIbKO JOKTPUHE, HO ¥ CAMOMY AeJICTBYIOLeMy MCIaMCKOMY IpaBy. Ta-
KO€ [TOHMMaHue 00LIMX MPYHIIUIIOB IOMOraeT 60Jiee TOYHO 0OPICOBATH
MIX MECTO B KOMIIIeKCe IIPe/IICAHMIi IIapuaTa U BhIBOJOB (PUKXa, a TaK-
Ke B CTPYKType UCIaMCKOTO IIpaBa.

Ecnu roBoputh 0 GuKxe B LIeJIOM, TO B €ro 00IIeM apceHale MOKHO
06HAPY>XKUTh MHOTO HOPM, KOTOpbIE He IIPOCTO He OTBEYAIOT IIPABOBBIM
Tpe6GOBaHNUAM, HO U BBIIJLAJAT CETOfHA aHAXPOHM3MOM, OTKPBITO IIPO-
TMBOpEYaT OOLIEIPVM3HAHHBIM B COBPEMEHHOM MIpe IIpaBaM YeJloBeKa.
B mycynbmaHckoM o61jecTBe Beerga ObUIM ¥ IO CUX HOP COXPaHAIOTCA
TaKye OTHOIICHMS MeXHy JTIOAbMU 1M CTOPOHBI 4e/l0OBEYECKOrO IIOBefie-
HIsI, KOTOPBIe PEeryIUpYIOTCs HPeX[e BCETO PeUTMO3HBIMM IIPEIINCa-
HyAMu. He cydaiiHo 1o 3TMM BOIPOCaM YacTO HAOTIONAeTCA OTKPBITHIN
KOH(/IMKT IIAPUATCKMX MOCTY/IATOB C IIPABOBBIMM B OYKBaTbHOM CMBIC-
e HopMaMul. [/TaBHBIM 00pasoM Takoe IPOTUBOpeYNe 3aTparuBaeT Of-
HO3HaYHble 1 YeTkue npenmicanna Kopana n Cynnsl [Ipopoka Myxam-
Maza. [TokasaTelbHBIM IIPUMEPOM SIBJIAETCA LIAPMATCKOe HaKasaHMe 3a
BepOOTCTYIHNYeCTBO. KpoMe Toro, B mocienHee BpeMs IIPOKO 00CYK-
JlaeTCsl HeCOOTBETCTBIE IPABIU/I HOLIICHN OfIe)K/Ibl, YCTAaHOB/ICHHBIX JUL
MYCY/IbMaHOK, 3aKOHOATeIbCTBY Psijfia €BPOIIEIICKIX CTpaH®.

OpnHAaKO 9TV pacXOXKIeHMsI, HeCMOTPsI Ha UX CEePbe3HBIl XapaKTep,
He JOJ/DKHBI CITY>KUTb OCHOBAHMeM JJI OfHOCTOPOHHETO BBIBOJIA O TOM,
4TO IIPaBO BOOOIIE YyX[O MCIAMCKOI KynbType. O BOCHPUATHUM €10
IIPaBOBBIX UJiell TOBOPST MHOTYE IOJIO>KeHN s (yKxa. B mepByro ouepens
3TO KacaeTcsA ero OOIVX IIPUHIIUIIOB, KOTOPbIE BIIOJTHE OYEBU/IHO TATO-
TEIOT K OTPa>KEHIIO IOPUANIECKIX KOHCTPYKIHIL.

OOuye IPYHIMNIIBL 3aHUMAIOT 0CO00e MECTO B CTPYKTYpe (uKxa.
9TO XOPOIIO BUHO ITPY COIOCTAB/IEHUM X C KOHKPETHBIMM BBIBOJIAMIL.

 Cm.: Ano-Kypou Axmad anv-Xaoxowu. Ykas. cou. C. 12-13.

¢ Cm.: Crokustitnen /1. P. TIpaBo, peanrist, TpaiiuLium, IONUTUKA: KOH(IUKT VIV B3an-
MopelicTBIe? (Ha IpUMepe UcIaMa i MyCyIbMAaHCKUX MeHbIIMHCTB B EBpore) // IIpaso.
JKypnan Beicurest mkonbl akoHomukm. 2010. Ne 4.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

C OopHOII CTOPOHBI, IPUHIMIIBI, KaK M OOJBUIMHCTBO KOHKPETHBIX pe-
IIeHMIt, ObIIV BBIPaOOTAHBI JOKTPUHOI B PaMKaX MIHKTUXANA, 9YTO 00b-
enuHseT Te u fpyrue. C Apyroi CTOpoOHbI, B OT/IMYME OT YaCTHBIX IIpa-
BUJL, KOTOPbIe HECBOOOIHBI OT OLIMOOK 1 IOIYCKAIOT IIePecMOTp, 001ue
IPUHIUIIBL CYUTAIOTCS ITOCTOSIHHON U HeM3MEHHOIT YacThio pukxa. [s
MYCybMaHCKOTO CO3HaHNsA 3TO 03HAYAET, YTO OHY CTABATCA B OIMH PAJ
¢ yerkumy nonoxenusamu Kopana n CyHHBI U, TakuM 00pa3oM, IpU-
00peTaT CTaTyC HeM3MEHHOI YacTy IIapuara, 0OecrednBaroiieil ero
IIOCTOSIHCTBO B /11000€ BpeMsi U IpH MI00BIX 00CTOATEIbCTBAX.

Ecnu m3HavaspHO LIapuaT urpaa pojb pelUrMO3HOr0 MCTOYHMKA,
IaBIIEro >KM3Hb YKa3aHHBIM IIPUHILMIIAM, TO IOCTe (POPMYINPOBAHMS
bUKXOM OHU caMM IPeBPAaTWINCh B 9/IEMEHT IapyaTa, 6omee TOro, co-
CTaBM/IN €ro CepplieBMHY. TeM caMbIM NIPUHLMIBL (UKXA, VIMEIOIiue
IOPUAMYECKNI CMBICI, OKa3a/lliCh BKIIOYEHHBIMY B IIApMAT KaK pesu-
TMO3HBIII (PeHOMEH, IeMOHCTPUPYS FApMOHIYHOE COYeTaHue B HeM 00-
J)K€CTBEHHOI'O OTKPOBEHM: C PalliOHATbHBIM OCMBICTIEHVEM IIPABOBOII
IeICTBUTETbHOCTI.

KoHeuHo, TaKas TpPaKTOBKa COOTHOIIEHMS yKa3saHHBIX NPUHIIUIIOB
C IIapMaTOM He BO BCEM COBIIaflaeT C MC/IAMCKON Tpapuiueit. Henbss
3a0bIBaTh, YTO OO IPYHIUIILI (PUKXA BBIPAOATbIBA/INCh MYCY/IbMaH-
CKUM PEeUTMO3HBIM CO3HaHNMEM. JTO He MOXKET He HaK/lalblBaTb ITy-
OOKUIT OTIIEYaTOK Ha VX BOCIIPUATUE UCTAMCKOI KY/IbTYpPOIL, KOTOpas
CMOTPUT Ha BCe OTHOCAIeeCs K LIApMATy CKBO3b IPU3MY PeIUTUMN.
C TaxMx e MO3MLMII OHa BOCIIPMHUMAET (PMKX M €0 MPUHIINIIBL, CBA-
3bIBas UX C LIApUATOM.

VI Bce »xe 0611ve mpuHINIIBI (PUKXA IO CBOEIT IIPUPOJie — OTHIOND He
TO Ke caMoe, 4To 1 npefnucanns Kopana u Cynnst ITpopoka Myxamma-
ma. Jleno TyT Kak pas B UX IOpUANYECKOM cofiep>kaHum. Ha Ham B3rap,
HOPUHIUIBL PUKXa B MYCY/IBMaHCKON Ky/IbTYpe HpPefCTaB/IsAIT coO0ii
[JIaBHBIM 00pPa3oM IIpaBOBble KOHCTPYKLMM, HO CPOPMYIMPOBaHHBIE
U OLleHMBaeMble PEIUTMO3HBIM II0 IPEMMYIIEeCTBY MUPOBO33pEHMEM.
OHM BBICTYIIAIOT CBUJETESAMU TOTO, KaK PEIUTMO3HOE MyCy/IbMaHCKOe
CO3HaHMe BOCIIPMHUMAET IIpaBo. B ocHOBHOM peub mpeT o mpodec-
CHOHA/IbHOM IIPaBOCO3HAHNM, KOTOpPOE, KaK y>Xe TOBOPU/IOCH, IIOCIIe-
IOBATe/IbHO pa3jiM4aeT YMCTO PEIUTMO3HOE OTHOIIeHNe K BHEIIHeMy
MIOBEMICHNUIO YeTOBEKa 1 €ro I0PUANIECKYIO OLIEHKY ¢ MO3MINIT pUKXa.
CoBpeMeHHOe I0pUANYEeCcKOe TOJTKOBaHMe IapyaTa KaK MCTOYHMKA 3a-
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KOHOJIAaTe/IbCTBA, O YeM Oy/leT CKa3aHO HIKe, AB/IAeTCs II0Ka3aTe/IbHbIM
IIPMMEPOM JAaHHOTO pa3INIeHNs.

Takum 06pasom, ob1Me TPUHIUIIBI PUKXA [TPEONPENEAIOT IOPU-
AMYECKYIO IIPUPOAY UCTTAMCKOTO IIPaBa, KOTOpPOe MOXKET OBbITh Ha3BaHO
TaKOBBIM He IIOTOMY, YTO B HeM SIKOOBI BOIIOLIAETCs O0)KeCTBEHHOE
OTKpOBEHME, a Ha OCHOBaHMM JIAaHHBIX NpUHIUIOB. OHUM — CBA3YIO-
1lee 3BEHO MEXY PeIUTMO3HbIMU IIOCTY/IATaMM M MC/IAMCKUM IIPaBOM.
VIMeHHO HpMHIUIIBI PUKXa OTKPBIBAIOT HIepel HUM BO3MOXKHOCTD B3a-
MMOJEIICTBOBATH C IHBIMIY IIPABOBBIMM KY/IBTYPaMIL Ha OCHOBE OOIIHO-
CTV MHOTVIX IOpU/IMYeCKX XapakTepucTuk®. He ciy4ailHo coBpeMeHHOe
MYCY/IbMaHCKO€ IIPABOBEMIEHNE MIPAMO COIOCTABIIAET NAHHbIE IPUHIIN-
IIbI C HOPMaMU PUMCKOTO IIPaBa ¥ eBPOIEVICKMM 3aKOHOATeTbCTBOM®.

OpHoBpeMeHHO 0OIMe TPMHIUOBL (HUKXA ITO3BOJSAIOT BBIIBUTH
XapaKTepHble 0COOEHHOCTHM MCIAMCKOTO TIpaBa KaK CaMOCTOSTEIbHOI
IIPaBOBOJ cucTeMbl (ceMby). B yacTHOCTHM, KaK OBIJIO ITOKa3aHO, OHU
00OCHOBBIBAIOT BBIBOJ, O TOM, YTO BEAYIIMM VICTOYHUKOM JMC/IAMCKOTO
[paBa sIB/SETCS JOKTPUHA, a IPaBUIIO CYyAeOHOro IpellefieHTa He Jeli-
cTByeT. KpoMe TOro, 00BACHAIOT, IIOYEMY MCTaMCKOe IIPAaBO pas3BUBa-
JIOCh IyTeM HAKOIUIEHVS KOHKPETHBIX HOPM, CPOPMYIMPOBAHHBIX B
pasHoe BpeMs 11 He COBIIAJAIOINMX APYT C APyroM. B obmmmx npuHImmax
¢duKxa OTpakaloTCs XapaKTepHble MHCTUTYTHI MCTAMCKOTO IpaBa —
HaIlpuMep, MHCTUTYT Bpelia U €ro MIpMYMHEeHMe KaK OCHOBaHMe OTBET-
CTBEHHOCTY, CIenuduryecKkoe 3HaUeHMe YCIOBUIL B 00513aTe/IbCTBEHHOM
IIpaBe, BO3MOXXHOCTb MCK/IIOUEHMS JIeMICTBMA MMIIEPATUBHON HOPMBI,
ocobas porb cyaa (BIUIOTh O NPM3HAHUA CyHeOHOI B/IacTY Befylueil
0 CPAaBHEHMIO C HOPMOTBOPYECKOIL Y VICIIOJTHUTEIBHOIL).

[TpaBoBast mpupoga 06X IPUHINUIIOB GIUKXa HOATBEPXKIAETCS UX
3aKperUieHeM B 00513aTebHOI I0pUANYecKoit popme. ITO IPOU3OLUIIO
B xofie pedopm mpaBoBoit cucrembl Ocmanckoit nmnepun B XIX B., Kor-
ma B 1869-1876 rr. 6pU1a mpuHATA TaK Ha3biBaeMasi MajpKanina — CBOJ
HOPM TPaXK/JaHCKOTO 1 CyeOHOro IIpaBa, MpefiCTaB/IABIINIT COO0IT ep-
BYI0 0QUIIMaIbHYI0 KOEUPUKALVII0 HOPM ¢MKxa. BerynurenbHas ria-

¢ Cm.: Crokusiiner /I.P. B3auMopeiicTBie MCIaMCKOIl M €BPOIENCKOil MPaBOBBIX
Ky/IbTYP: COBpeMeHHbIiT onbiT // ExkeropHuk nubeprapHo-10puaAndeckor Teopuu. Boim. 2.
2009.

% Cm.: Maxmacanu Cy6xu. Punocodus npasa B ucname. C. 199-270.
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1.1. LLUAPUAT, ®UKX 1 MCNAMCKOE MPABO

Ba JJAHHOTO aKTa, HApAMY C OIpefie/ieHneM PUKXa, COeP>KUT HECKOTbKO
IeCATKOB YKa3aHHBIX IIPMHIUIIOB.

g xapakTepucTMKM OOIUX IPYHLMIOB (PUKXa KaK HeoTbeMIle-
MOJ U HEM3MEHHOJ 4acTM MCIaMCKOTO IIpaBa CYLIECTBEHHO TaKXXe UX
BK/IIOYEHIE B COBPEMEHHOE 3aKOHOJJaTeNbCTBO MYCY/IbMAaHCKUX CTPaH,
IIPaBOBBIE CUCTEMBI KOTOPBIX IPOLO/DKAIOT MCIIBITHIBATD Ha cebe BIIsI-
Hye mapuara. [IpuBeneM HeECKOTbKO IPUMEPOB, TIOATBEPKAAOIINX 3TOT
BBIBO/I.

Tax, meiicTByrOIIMIT MPAKCKUIL 3aKOH O JOKa3aTenbCcTBax 1979 T. 3a-
KperisieT psifi U3BECTHBIX IPUHINIIOB (PUKXa:

— «VcxonHbIM IpeAIIoNoXKeHeM sB/AeTCS HeoOpeMeHeH e uia
VMYILeCTBEHHBIMY 0053aTe/IbCTBAMI»;

— «JlOoKa3aTe/bCTBO JIEKUT Ha MCTIIE, a KIATBA JIEKUT Ha TOM, KTO
OTPULJAET IPABOMEPHOCTD MICKa»;

— «VlcxonHBIM IIPEANIONIOKEHNEM ABJIAETCA COXpaHEHME B HACTOs-
I[eM COCTOSIHUSI, KOTOPO€ OBIIO B IIPOIIIIOM»;

— «To, 9TO yCTaHOBNIEHO B KadeCTBE HOCTOBEPHOTO B IIPOIIIOM,
OCTaeTcsl B IPAaBOBOM OTHOIIEHUM HEM3MEHHBIM /IO T€X IIOP, ITOKa HeT
TOKa3aTe/lbCTBA IIPOTUBHOTOY;

— «VcxogHpIM IIpefIIONIoKeHEM B OTHOLIEHMM OTKIOHSAIOLIUXCA
OT 00111eT0 TIpaBy/Ia CIYYailHOCTel SIB/SIETCS IX OTCYTCTBIE»;

— «VIcXOmHBIM NPENTIONOKEHNEM ABMIAETCA OTHECEHME HACTYIIIe-
HVSI COOBITHS VUM COBEPLIEHMS JIeMICTBUA K OIVDKAIIeMy JIO ero ycra-
HOBJIEHVS1 BpEMEHH B IIPOIIJIOM»;

— «IIpusHanme ABNAETCA JOCTATOYHBIM [OKa3aTelIbCTBOM U Orpa-
HIYMBAETCA IPU3HABIIMMCH JINIIOM».

MHorue 13 yKasaHHBIX IIOJIO)KEHUII BK/IIOYAeT U CyJaHCKUI 3aKOH
0 JlOKa3aTeNnbCTBax 1994 r., KOTOPBIL, KpOME TOTO, yIIOMUHAET U IpyTHe
IPYHLIVIIBL:

— «OO6br4aii IpUHUMaeTCsA BO BHYMAaHMeE, eC/IV OH ABJIAETCS Hellpe-
PBIBHBIM U IIPe06IaaiolIM»;

— «MornuaHne He IPMHMMAETCS B KaUeCTBE BbICKAa3bIBAHM S, OJJHAKO
COXpaHeHJe MOTYaHNA B CITy4ae He0OXOAVIMOCTY BOJIEU3bsABICHNA CUM-
TaeTcsA TAKOBBIM M PACCMaTPUBAETCA KaK COITIACHE»;

— «HacroitunBblil 0TKa3 /IM1ja OT CBOMX IIPEXKHUX [ENICTBUIL B CTPeM-
JIeHUM JOOUTHCS X OTMEHBI C LIe/IbI0 IPUOOPETEeHNMsT KaKOro-mmbo mpasa
obpalljaeTcs IPOTYUB HETrO 1 He MOXKeT ObITh OCHOBaHMEM IIPM3HAHMSA 3a
HVM KaKuX-7160 mpas»;
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— «B ciryyae coMHeHNA IpYMeHeHe TOYHO YCTAaHOB/IEHHBIX LIapy-
aTOM M€pP OTBETCTBEHHOCTU VICK/TIOUAETCS».

Bornee BYX eCSTKOB OOLIVIX IPUMHIIMIIOB (UKXA BK/IIOYEHO B CyaH-
CKMI1 KOJIeKC TPaKIaHCKUX B3auMooTHoIeHnit 1984 r. Cpeny HUX ume-
IOTCA MPAKTUYECKM BCE OTMEYEHHBIE BBIIIE HOPMBI, a TAKXKE HEKOTOPbIE
ApyTue, HallpuMep:

— «He mckiodaeTcs n3sMeHeHMe HOPM C M3MeHEeHeM BpeMeHI»;

— «Heo6X0MMOCTb [J03BOJISIET TO, YTO 3aMPELIEHO»;

— «Heo6X0gMOCTDb ONpenesieTcsi CBOE Mepoii»;

— «Jloxop Wi NoIb3y OT UMYILECTBA I10/Iy4aeT TOT, Ha KOM JIEKUT
00513aHHOCTb BO3MEIIATD yliep6 MIN HeCTV PUCK TMOeIN U II0pYy JaH-
HOTO MMYIIECTBa»;

— «IIpukas, npepgycMaTpuBaloOLVl paclopsKeHne COOCTBEHHO-
CTBIO IPYTOTO JINIA, HEJEVICTBUTEICH»;

— «He momyckaeTca npKTuxaj 1o BOIIpocaM, 110 KOTOPhIM MIMEETCS
HOpMa IlIapyara».

ITo umcny 3aKkpeneHHbIX OOLUMX NMPUHLIMIOB (PMKXa SBHO BBIfie-
nsetcsa npuHATHI B OAD B 1985 I. KOofeKC IpaXAaHCKMUX B3aIMOOTHO-
IIeHNIT, B KOTOPOM MOYXHO OOHapY>KUTb 00jIee COpOoKa TaKMX HpefIu-
caHuit. OT Hero He CM/IBHO OTCTAeT IIeMEHCKUII I'PaXKTAHCKUIT KOJeKC
2002 r. Ta>xe cygaHCKMUIT 3aKOH O JIMYHOM CTaTyce MycynabmaH 1991 r.
BKJIIOYaeT OKOJIO IOTyTOPa AECATKOB OOIMX MPUHIIUIIOB (UKXa.

Ocobast porb, OTBOAVIMAs YKa3aHHBIM NPMHIJUIIAM, ITOATBEPXK/a-
€TCA He TOJIBKO MX 3aKPEIUIEHMEM B OT/Ie/IbHBIX HOPMATMBHBIX IIPAaBO-
BBIX aKTaX, HO U Cy/jeOHOI IPaKTUKOI IPUMEHEeHUs KOHCTUTYIIVIOHHBIX
ONI0KeHuii. B wactnocTn, BepxoBHBIT KOHCTUTYLMOHHDIA Cyn Ernmnra
man TonkosaHue cT. 2 KoHcturyuum 1971 r., KoTopas mocie uM3MeHe-
HUS, BHECEHHOTO II0 MToraM pedepengyma B Mae 1980 r., mpusHaBasa
HPMHIVIIBL IIapyaTa BeAyLuM (IPUOPUTETHBIM) MCTOYHNKOM 3aKOHO-
matenbcTBa. OpraH KOHCTUTYILMOHHOTO KOHTPOJIA NpUILIET K BBIBOLY,
YTO yKa3aHHOe KOHCTUTYIIVIOHHOE IIOJIOXKeHe 00pallleHO K 3aKOHOfa-
TEJT0 U NpUJaeT MPUHLINIIAM IIapyaTa CTaTyC He OPUANYECKOro, a Ma-
TepManbHOTO NCTOUHMKa 1IpaBa®’. I[Tpu aToMm cyx ykasan: «B moucke He-
00X0I1MOTT HOPMBI 3aKOHOJIATeNTb 00s13aH 00PAIIATHCS K IIOTOXKEHVSIM

¢ Cm.: Crokustiinen JI.P. DUKX — MCTOYHMK COBPEMEHHOTO IIpaBa B apabCKmX CTpa-
nax // Ilpaso. JKypnan Boicuieit mkombl skoHoMuKn. 2019. Ne 4,
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MC/IAMCKOTO LIapyara U B CIydae MX HaIM4MA He MOXeT Ipuberarb K
VHBIM MCTOYHMKaAM. EC/i >xe OH He HaXOINT B MC/TAMCKOM LIapuaTe ove-
BUJTHOTO TIPABWJIA, TO IIPEJyCMOTPEHHBIE UM CHOCOOBI GOPMYIMpOBa-
HUA HOPM C IOMOIIBIO MJDKTUXAZA JAIT BO3MOXKHOCTD 3aKOHOJATE/II0
HOPUITY K TAKMM HY>XHBIM HOPMaM, KOTOPbIE He IIPOTUBOPEYAT KOPHAM
(McXoHBIM HavaaM) ¥ 06IMM IIPUHIUIIAM MCTIAMCKOTO HIapyaTa»®,

CrenyeT OSACHUTD, YTO MC/TAMCKasA MBIC/Ib OTHOCUT K «KOPHAM» IIa-
puara He TOJIBKO «yKasaTeln» (UKXa ¥ «YCTAHOBJICHHBIE LIIAPUATCKIE
MeTofbl» GOPMYIMPOBAHUA HOPM, HO 1 oOmmine mpuHOuIbl pukxa. OT-
CIOfla CJIEAYET, YTO yKa3aHHbIE IIPMHIMIIBI PACCMATPUBAIOTCA B Ka4eCTBE
MaTepuaNTbHOrO MCTOYHMKA 3aKOHOJATENbCTBA. VIHPIMU CTTOBaMM, B Ta-
KOM MOHVMMaHMI IIPYHIMIIBI QUKXa BHICTYIAIOT KaK 37IeMEHT IIapyara
Y OIHOBPEMEHHO KaK IpaBOBON MHCTUTYT. IIpy 3TOM B JaHHOM KOH-
TEKCTe OHM MPUOOpeTaloT Hojiee MIMPOKUIL CMBICI IO CPABHEHUIO € UX
OOBIYHBIM OHMMAHMEM: eC/IV TPAJVIVIOHHAA MCIIAMCKas MBICIIb BUJea
B HMX JIMIIb JJOKTPMHA/IbHbIE MAaKCUMBbI, MICIOIb3yeMble NPy IPVMeHe-
HIMU BBIBOZIOB (PMKXa, TO TeIephb 9TV MPUHLNIIBI afPeCyIOTCs M 3aKOHO-
JATeo.

Ba>kHo MMeTh B BUJY, 4TO TAKOE€ IIOHMMAaHMe MOJI0KEHNA KOHCTUTY-
uy 1971 1. 0CTaeTcss aKTya/IbHbIM U ITOC/IE IPUHATYS HbIHE NeliCTBYIO-
weit Koncrturynun Erunra 2014 1., KoTOpasi ZOCIOBHO MOBTOPsieT Gop-
MYIMPOBKY IPEXHEr0 OCHOBHOIO 3aKOHAa OTHOCUTENIbHO IPMHLIMIIOB
IapyaTa Kak BeyIlero MCTOYHMKA 3aKOHOJATeIbCcTBA. B ee mpeambyiie
CIIeLMa/IbHO TOMYEePKMBAETCSA, YTO IIPU TONKOBAHMUM JAHHOTO IIOJI0XKe-
HIA C/leffyeT oOpalaThcsA K paHee BbIHECEHHBIM pelleHnsAM BepxosHoro
KOHCTUTYLMIOHHOTO CyJia Ha 3TOT CYeT.

Takum 06pasoM, CerofHsA BO MHOTMX MYCY/IbMaHCKIX CTPaHaX Ipu-
HIMAEeTCH 3aKOHOJIATENbCTBO, KOTOPOE OPUEHTUPYETCSA Ha €BPOIEicKue
006pasIbl U B TO Xe BpeMs yYUThIBaeT obuye npuHInIb! pukxa. boree
TOr0, COBPEMEHHOE JMCIaMCKO€ 3aKOHOMATENbCTBO IOPOIl 3aKpeIiaeT
CTaTyC OOLIMX IPUHINIIOB PUKXa JaKe B Ka4eCTBe POPMaNbHOTO I0pK-
IMYECKOro UCTOYHMKA. [IpuMepoM MOXKeT CIy>KUTh CeMENHBIN KOJLEKC
baxpeiina 2017 1., KOTOpBINL B CT. 3 IIpeycMaTpUBAET, YTO B C/Iy4Yae OT-

% Cm.: Apabckas Pecriy6uka Ervner. BepXoBHBIT KOHCTUTYLMOHHBIL Cyg. YacTh
TpeThsA. PellleHNs, BhIHECEHHbIE CYIOM B IepMOJ ¢ AHBaps 1984 1. mo fexabpp 1986 r.
Kanp, 1987. C. 221 (na apab. s3.).
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PAa3nEN 1. UCNAMCKOE MPABO — YACTb MMPOBOW MPABOBOW KY/BTYPbI

CYTCTBVA B HEM HEOOXOIMMOI HOPMBI CYIbsl 00pallaeTcsl K M3BeCTHBIM
BBIBOZIaM MaJIMKMUTCKOI IIKOJIBI pukxa. Eciu aTOro oxassiBaeTcs Hemo-
CTaTOYHO, TO HEOOXOAMMO JICKAaTh pellleH)e B MOMOKEHAX NHbIX CYH-
HUTCKJX TOJIKOB, @ IIPY VX TPOOE/IbHOCTY HA[IKUT IPUMEHATD 0011ye
IpUHLUIIBI PUKXA, U3BECTHDIE B IIapyaTe. Takoe Ipeanucanye IUIIHNI
pas MoJgYepKMBaeT IOPUANYIECKYIO IPUPOJY MCTAMCKOTO IIPaBa, CTEePXK-
HEM KOTOPOTO ABJIAKTCA YKa3aHHbIE TPVHLIMAIIDL.

Mcnamckoe NpaBo Kak LpUANYECcKoe SBneHne
M ero COOTHOLWEHME C LapUaToOM 1 GUKXOM

B mpaBoBOIT HayKe ¥ BOCTOKOBEECHNM TEPMUH «JUCTAMCKOe (MYCYIIb-
MAaHCKOe) IIPaBO» JICIIONIb3YeTCsA B PasINMYHbIX 3HaYeHMAX. Kak yxe or-
MeYasIoch, Jallle BCero MM 0003HAYaloTCs MapyaT, CBOAUMBII KO BCeM
IpaBIWIaM BHEIIHEro [IOBefeHNs MycyibMaH, wi ¢ukx. Keraru, 6mms-
KU CMBICI B UCTTAMCKOE TIPaBO BK/IA/IbIBAIOT I MyCYTbMAHCKIeE yUeHbIe.
OHIU CYMTAIOT €r0 CMHOHMMOM HOPMATUBHOM CTOPOHBI IIapyarta VN
¢uKxa B TOM VX IOHUMAHVM, KAaKOe CTIOXWIOCh B TPaJULIMOHHON JC-
JIAMCKOJ MBICTINL.

BmecTte ¢ TeM mclIaMcKkoe IpaBoO, OCOOEHHO B OTE€YECTBEHHOI M-
TepaType, MOPOl aCCOLUMUPYETCS € MIMPOKO TPAKTYeMBbIM IIApUaTOM,
B KOTODBIif BK/TIOYAIOTCA HE TONIBKO COOCTBEHHO MCTaMCKIe Ipefnuca-
H1s1 — nonoxeHns Kopana 1 CyHHBI, — HO 1 MeCTHbIE 0ObIYal, COCTaB-
JIAIOLIYe HOPMATUBHYIO OCHOBY 00pasa XM3HU MycCylIbMaH. IIpu aTom
TaKMe JI0Ka/IbHble IIPaB/Ia OTHIONb He BCETAa COOTBETCTBYIOT IIApMaTy
B €T0 CTPOrOM ITIOHMMAaHMM 11 JaXKe MOT'YT eMY IPOTUBOPEYUTD.

B ormenpHBIX padoTax IIpaBOBOro Mpo¢us MOJ MCIAMCKMM IIpa-
BOM IIOflpasyMeBaeTCcsl TaKXKe 3aKOHOJATENbCTBO, [ICHCTBYIONee B MY-
CY/IbMaHCKMX CTPaHaX M OCHOBaHHOe Ha HopMmax Imapuara (¢pukxa).
Oc060 mofuepKHeM, 9TO B POCCUIICKOM CPaBHUTEIbHOM IIPaBOBEECHIN
ucmaMcKoe (MycynbMaHCKOe) IIpaBo 6e3 JOCTaTOYHBIX OCHOBAHMII aCcCo-
nympyetTcs ¢ mapuaToM® ym ¢puxxom’’.

Ha Hamn B3IIAf, BCe yKa3aHHbIe TPAKTOBKM MCIAMCKOTO IIpaBa He
ABJIAIOTCA TOYHBIMY B HayYHOM OTHOLIEHMM, IIOCKOIbKY He OPMEHTH-

% Cwm., Hanpumep: Mapuenxo M.H. Yka3. cou. C. 509.
7* Cwm., Hanipumep: Caudos A.X. Ykas. cou. C. 387-400.
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Syukiaynen, Leonid R.

Islamic Law and Dialogue of Cultures in Modern World [Text] / L. R. Syukiay-
nen ; National Research University Higher School of Economics. — Moscow: HSE
Publishing House, 2021. — 688 pp. — (HSE Monographs: Law). — 500 copies. —
ISBN 978-5-7598-2324-7 (hardcover). — ISBN 978-5-7598-2414-5 (e-book).

The monography deals with the key questions of theory of Islamic law as a legal phe-
nomenon. The author formulates a notion of Islamic law in its correlation with Sharia and
Figh. The place Islamic law occupies in the modern legal systems of Muslim countries is
defined. The book covers the attitude of Islamic legal thought towards actual problems of
the contemporary world such as globalization, human rights, political reformation of the
Muslim world, counting international extremism and terror. Such research is based on the
dialogue between Islam and other cultures and religions. Special attention is paid to per-
spectives of achievements Islamic legal culture in modern Russia.

The edition will be useful for researchers and practical actors, the staff of Islamic reli-
gious institutions as well as for students, postgraduates and everyone interested in prob-
lems of Islamic law and Islam in general.
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